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Syllabus

Convicted, after a jury trial, of the crime of possession of narcotics with
intent to sell by a person who is not drug-dependent, the defendant
appealed to the Appellate Court, claiming that the admission of hearsay
testimony used to establish that he was the de facto owner of a motor
vehicle in which the narcotics were found violated his constitutional
right to confront a witness against him and that certain improper state-
ments by the prosecutor during closing argument violated his constitu-
tional right to a fair trial. At the defendant’s trial, a police officer, G,
testified that he had conducted organized surveillance in a certain area
of Waterbury on the basis of an anonymous tip that there would be
drug activity there. G also testified that he had stopped a Jeep in which
the defendant was a passenger and his girlfriend, L, was the driver, it
having matched the description of the vehicle that had been provided
in the tip. According to G, the defendant appeared unusually nervous
as G approached the Jeep during the stop. A narcotics detection canine
subsequently alerted to the presence of narcotics in the Jeep. L testified
that, before the motor vehicle stop, the defendant had directed her to
drive the Jeep that he had driven to her home in New York, where L
lived, to a specific location in Waterbury, where he opened a hidden
compartment in the Jeep and removed two white packages. He then
walked to a black vehicle nearby, gave the packages to someone inside
that vehicle, and started walking back to the Jeep with money in his
hand. Before he got back to the Jeep, he noticed a police cruiser and
threw the money into a nearby bush. The defendant then returned to
the Jeep and directed L to drive to a nearby gas station with an attached
convenience store, where he made a cell phone call, asking an individual
to meet him so that he could retrieve the money. Surveillance video
from the gas station was introduced at trial and showed the same black
vehicle that L claimed had been involved in the drug transaction arriving
at the gas station moments later, the defendant entering the back seat
of that vehicle, and the vehicle driving away. The video also showed
that the black vehicle returned to the gas station approximately ten
minutes later and that the defendant then reentered the Jeep, which L
then drove away. The video then showed the driver of the black vehicle
exiting that vehicle and entering the convenience store. From that video,
G identified the driver of the black vehicle as a known heroin dealer

*The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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in Waterbury. G further testified that the Jeep was registered to an
individual in Bronx, New York, and, over defense counsel’s objection,
testified that a New York vehicle inspection record indicated that the
Jeep had been inspected at M Co., a business located in the Bronx
adjacent to the defendant’s business. G explained that certain of the
inspection information had been relayed to him by an individual in the
Waterbury Police Department, who had received that information from
an employee with the New York State Police. The Appellate Court
concluded that any violation of the defendant’s constitutional rights with
respect to the hearsay testimony regarding the inspection information
for the Jeep was harmless beyond a reasonable doubt and that three
acts of prosecutorial impropriety did not deprive the defendant of a fair
trial. On the granting of certification, the defendant appealed to this
court. Held:

1. This court concluded that the out-of-court statements to which G testified
in support of the fact that the Jeep was inspected at M Co. were hearsay
but were nontestimonial, the improper admission of that hearsay evi-
dence therefore was not of constitutional magnitude, and the defendant
did not meet his burden of proving that the evidentiary error was harmful:
a. Although it was undisputed that the out-of-court statements were
admitted for the truth of the matter asserted and, thus, constituted
hearsay, and that there were no applicable hearsay exceptions, the
statements were not testimonial in nature, as the underlying vehicle
inspection record was created solely for administrative or regulatory
purposes rather than for the purpose of proving some fact at trial, and
as the statements by the New York State Police and Waterbury Police
Department employees connecting the inspection record to M Co. did not
certify the inspection record’s substance or effect because an objective
declarant would not reasonably have believed that those statements
would be used for the purpose of creating a record for use at a later
criminal trial; accordingly, any error in the admission of the out-of-court
statements was not of constitutional magnitude.

b. The defendant failed to prove that any evidentiary error in the admis-
sion of the out-of-court statements to which G testified was harmful, as
the information conveyed through those statements was not of sufficient
consequence, when viewed in the light of the state’s relatively strong
case against the defendant, so as to persuade this court that it had a
significant effect on the jury’s verdict; additional evidence, other than the
defendant’s presence in the Jeep, linked him to the crime of possession
of narcotics with intent to sell, including L’s testimony regarding the
defendant’s actions, which the jury could have found credible, the defen-
dant’s inconsistent trial testimony explaining his presence in Waterbury
at the time of the drug transaction, the surveillance video, which
appeared to contradict the defendant’s testimony regarding his version
of the events, and G’s testimony that the individual who exited the black
vehicle was a known heroin dealer in Waterbury, that the defendant
appeared unusually nervous during the motor vehicle stop, that it was
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common for drug dealers to register vehicles that they use for the sale
of drugs to another individual, as the defendant had done with the Jeep,
and that most heroin sold in Waterbury has its source in the Bronx,
where the defendant lived and owned a business.

2. The Appellate Court correctly concluded that, although three remarks by
the prosecutor during closing argument were improper, they did not
deprive the defendant of his due process right to a fair trial, there having
been no reasonable likelihood that the jury would have returned a
different verdict in the absence of those improprieties; the state’s case
was relatively strong, one of the prosecutor’s improper remarks was
invited by defense counsel’s comments during closing argument and
was an attempt to explain, in response to those comments, why L had
difficulty with defense counsel’s questions, the improprieties were not
frequent or particularly severe, as the defendant’s theory hinged on
attacking the credibility of L, and none of the improper remarks signifi-
cantly undercut that theory, defense counsel objected to only one of the
improper remarks, and, although two of the improper remarks related
to a critical issue in the case, the credibility of L versus the credibility
of the defendant, the comments only indirectly bolstered L’s credibility
or undercut the defendant’s credibility.

(One justice concurring separately)
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Opinion

McDONALD, J. Police officers discovered bricks of
heroin and a large sum of cash in a vehicle registered
to a third party in which the defendant, Casey Sinclair,
was the passenger. Following a jury trial at which the
driver of the vehicle testified against him, the defendant
was convicted of one count of possession of narcotics
with intent to sell by a person who is not drug-depen-
dent in violation of General Statutes (Rev. to 2013)
§ 21a-278 (b). The Appellate Court thereafter rejected
the defendant’s claim that he was entitled to a new trial
because (1) the admission of hearsay statements used
to establish that he was the de facto owner of the vehi-
cle—based on vehicle inspection records—yviolated his
constitutional right to confront a witness against him,
and (2) improper statements in the prosecutor’s closing
argument violated his constitutional right to a fair trial.
State v. Sinclair, 173 Conn. App. 1, 7, 24, 162 A.3d 43
(2017). We granted the defendant’s petition for certifica-
tion to appeal to this court. We affirm the Appellate
Court’s judgment, albeit under different reasoning on
the first issue. We conclude that admission of the hear-
say statement was not an error of constitutional dimen-
sion and that the defendant did not meet his burden of
proving that the evidentiary error was harmful.

I

At trial, the state proved its case against the defen-
dant largely though the testimony of three witnesses:
the defendant’s girlfriend, Winsome Lawrence, who was
the driver of the vehicle; Lawrence’s cousin, Charmaine
Henriques; and Sergeant Gary Angon of the Waterbury
Police Department. In addition, the state introduced
into evidence a surveillance video reflecting the defen-
dant’s conduct preceding his arrest.

Lawrence offered the following account of the events
leading to that arrest. The defendant lives in the Bronx,
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New York, where he operates a used car business under
the name of Sinclair Enterprise. On multiple occasions
between October, 2012, and February, 2013, the defen-
dant and Lawrence drove to Connecticut for various
purposes. On each such occasion, the defendant drove
a tan Jeep to Lawrence’s house in Mount Vernon, New
York, and then directed Lawrence to drive while the
defendant sat in the passenger seat.!

On February 5, 2013, the defendant had Lawrence
drive the Jeep to Waterbury, purportedly to go to a
shopping mall. When they arrived in Waterbury, the
defendant instructed Lawrence to exit the highway and
eventually directed her to a side street, where he told
her to stop the car. Shortly thereafter, when a black
vehicle came toward the Jeep, the defendant directed
Lawrence to sound the horn. The driver of the black
vehicle made a U turn and parked a few cars ahead of
the Jeep. To Lawrence’s surprise, the defendant then
accessed a hidden compartment within the center con-
sole of the Jeep and removed two white packages of
drugs. He took the packages to the black vehicle, gave
them to someone inside, and walked back toward the
Jeep with money in hand. Just then a marked police
car slowly drove down the street toward the Jeep. When
the defendant got into the Jeep, Lawrence saw that he
no longer had the money in hand and asked him where
it was. The defendant said that he had thrown it into
a bush. He then directed Lawrence to drive to a nearby
gas station.

After they arrived at the gas station, the defendant
called someone on his cell phone and said, “Jay, come
and pick me up, I'm going for the money, I'm going to
pick up the money.” The defendant then told Lawrence
that he needed to get a bag, and he went into the gas

! On one occasion, the defendant brought a different color Jeep, but the
driving arrangement was the same.
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station convenience store. After he returned to the Jeep,
the same black vehicle involved in the earlier transac-
tion pulled into the gas station. The defendant exited
the Jeep and got into the black vehicle. The vehicle
departed and then returned soon afterward. When the
defendant returned to the Jeep, he had a black bag
filled with money, which he placed in the Jeep’s hidden
compartment. He then directed Lawrence to drive to
the mall in Waterbury.

Sergeant Angon offered the following account of the
circumstances that followed. Waterbury police orga-
nized surveillance of the area near the Brass Mill Mall
on the basis of an anonymous tip that the department
received earlier in the day regarding drug activity that
allegedly was going to occur that evening. At approxi-
mately 8 p.m., Angon saw a tan Jeep coming off the
exit ramp of Interstate 84 near the mall, which fit the
description of the vehicle that the department had been
given. He and his partner conducted a motor vehi-
cle stop. Upon approaching the Jeep, Angon observed
that the defendant appeared unusually nervous. When
Angon asked the defendant who owned the Jeep, the
defendant replied that it was his “friend’s.”

A police detective from the department arrived with
a narcotics detection canine and conducted a detection
sweep of the Jeep. The dog alerted to the driver’s side
door and then to the center console. Angon and another
officer then inspected the center console and discov-
ered the hidden compartment beneath it. Therein they
found a black bag containing $12,248 and ten bricks of
what was later established to be heroin; each brick
comprised of approximately 1000 prepackaged bags of
heroin. The heroin had an estimated street value of
between $45,000 and $60,000. The cash recovered from
the compartment was consistent with the price of two
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bricks of heroin. The police officers placed the defen-
dant and Lawrence under arrest.?

Henriques, Lawrence’s cousin, testified that the
defendant provided money to help pay Lawrence’s bond
after the defendant and Lawrence were arrested. She
further testified that when she met with the defendant
to ask for his help, he told her that he “was trying a
thing and [got] fucked.”

In addition to this testimony, the jury viewed a sur-
veillance video from the gas station for the period at
issue. In the video, the defendant enters the conve-
nience store and returns to the Jeep, carrying a bev-
erage; no bag is in view. A black vehicle then arrives,
and the defendant immediately gets into the rear right
passenger seat of that vehicle. The vehicle leaves and
then returns approximately ten minutes later. The
defendant gets back into the Jeep, and the Jeep departs.
The driver of the black vehicle exits that vehicle and
enters the convenience store. Angon identified that per-
son, Terence Saunders, as a heroin dealer in Waterbury.
Angon also testified that most of the heroin sold in
Waterbury comes from the Bronx.

In addition to this evidence regarding the incident in
question, the state attempted to demonstrate that the
defendant was the de facto owner of the Jeep. Angon
testified that he had run a law enforcement query, which
revealed that the Jeep was registered to a third party,
Victor A. Manana, at an address in the Bronx.?> Angon
testified that, in his experience, drug dealers commonly
register their vehicles in someone else’s name and have

% Lawrence admitted that, in exchange for her testimony against the defen-
dant, she hoped to have the state dismiss the charge (unidentified) filed
against her. Lawrence is a citizen of Jamaica and had a green card permitting
her to be in the United States. She disclaimed any knowledge that a convic-
tion could result in her deportation.

3 Manana was not called as a witness, and no further evidence was adduced
as to his identity or connection to the defendant.
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someone else drive, so that if they come in contact
with the police, they are not directly linked to the vehi-
cle. Over the defendant’s objections, Angon then was
permitted to testify that the Jeep had been inspected
at Manny’s Auto. He testified that a Google search
revealed an address for Manny’s Auto and a photograph
of that location, which showed Manny’s Auto to be
located adjacent to Sinclair Enterprise, the defendant’s
used car business. Angon explained that certain inspec-
tion information had been elicited by someone in his
department from the New York State Police Depart-
ment.

The defendant testified on his own behalf. According
to the defendant, the tan Jeep belonged to Lawrence,
and she was the “friend” to whom he was referring
when responding to Angon’s question of who owned the
Jeep. He claimed that he had accompanied Lawrence
to Connecticut on only one other occasion prior to this
incident and was unaware that there were drugs in the
Jeep. He admitted that he had asked Lawrence to stop
at the gas station but claimed that it was for the purpose
of meeting someone named Paul, who was interested
in selling a vehicle to the defendant. According to the
defendant, Paul was a passenger in the black vehicle
that came to the gas station. The defendant joined Paul
in the black vehicle, along with two individuals not
known to the defendant, and drove to look at the vehicle
Paul wished to sell. When they could not agree on a
price, they returned to the gas station. Lawrence then
drove the Jeep toward the mall.

The defendant’s inculpation of Lawrence was lent
marginal support by DNA testing performed by the state
forensic laboratory on the packaging of the heroin and
a strap used as a component of the hidden compartment
in the Jeep. The defendant was excluded as a contribu-
tor to any of the DNA samples they were able to recover.
Lawrence was excluded as a contributor to all but one
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sample, which had insufficient material to rule her out
as a contributor.

The jury found the defendant guilty of the charge of
possession of narcotics with intent to sell by a person
who is not drug-dependent. The court subsequently sen-
tenced him to an eight year term of imprisonment.

The defendant appealed from the trial court’s judg-
ment to the Appellate Court, claiming that (1) the admis-
sion of Angon’s hearsay testimony concerning the
Jeep’s inspection site violated the defendant’s rights
under the confrontation clause of the sixth amendment
to the United States constitution, and (2) numerous
improprieties during the prosecutor’s closing argument
violated the defendant’s due process right to a fair trial.*
A divided Appellate Court affirmed the judgment of
conviction. State v. Sinclair, supra, 173 Conn. App. 28.
The majority held that, even if it were to assume that
the admission of the inspection testimony was a con-
frontation clause violation, any such error would be
harmless beyond a reasonable doubt. Id., 16. The major-
ity further held that, although a few of the prosecutor’s
comments during closing argument were improper,
those improprieties did not deprive the defendant of a
fair trial. Id., 24. Judge Beach dissented in part, conclud-
ing that the admission of the inspection testimony was
in fact a violation of the confrontation clause and that
this error was not harmless beyond a reasonable doubt.’?
Id., 28-32.

This court granted the defendant’s petition for cer-
tification to appeal, initially limited to the issues of

* The defendant raised an additional evidentiary claim, which the Appellate
Court rejected; State v. Sinclair, supra, 173 Conn. App. 24-28; that is not
at issue in this certified appeal.

5 In light of this conclusion, Judge Beach declined to reach the issue of
whether the conviction should have been reversed due to the prosecutorial
improprieties. State v. Sinclair, supra, 173 Conn. App. 32 n.2 (Beach, J.,
concurring in part and dissenting in part).
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whether the Appellate Court correctly concluded that
any “presumed violation” of the defendant’s confronta-
tion clause rights was harmless beyond a reasonable
doubt and that acts of prosecutorial impropriety did
not deprive the defendant of a fair trial. State v. Sin-
clair, 326 Conn. 904, 163 A.3d 1205 (2017). In his brief
to this court, the defendant addressed the threshold
issue that the Appellate Court majority assumed but
did not decide, asserting that the improperly admitted
evidence amounted to constitutional, not merely evi-
dentiary, error. In its responsive brief, the state asserted
that this issue is outside the scope of the certified ques-
tion and declined to address it. At oral argument, the
state suggested that if we were to disagree with the
Appellate Court’s assessment of harm, that court could
address the substantive issue on remand.

This court subsequently issued an order directing
the parties to file supplemental briefs addressing the
following issues: (1) “Did the evidence establishing that
the Jeep had been inspected at a repair shop located
adjacent to the defendant’s business constitute testimo-
nial hearsay for purposes of Crawford v. Washington,
541 U.S. 36, 68, 124 S. Ct. 1354, 1568 L. Ed. 2d 177 (2004)?
See United States v. Mendez, 514 F.3d 1035, 1045 (10th
Cir. 2008) (discussing public records under Crawford).”
And (2) “[i]f not, can the defendant meet his burden of
proving that admission of this evidence was harmful
error?”’

I

We begin with the defendant’s challenge to the admis-
sion of Angon’s testimony regarding the Jeep’s inspec-
tion. The defendant claims that this evidence constituted
testimonial hearsay admitted in violation of his constitu-
tional rights. The defendant further contends that the
improper admission of this evidence was harmful, irre-
spective of whether it is reviewed under the standard of
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harm for constitutional error or evidentiary error. The
state concedes that the inspection testimony was hear-
say but contends that it is nontestimonial. The state fur-
ther contends that its erroneous admission was not
harmful, no matter what standard is applied.

Whetherthe admission of the contested testimony was
constitutional error or merely evidentiary error will dic-
tate which party bears the burden of proof as to harm
and the extent of that burden. “[I]f an [evidentiary]
impropriety is of constitutional proportions, the state
bears the burden of proving that the error was harmless
beyond a reasonable doubt. . . . When an improper
evidentiary ruling is not constitutional in nature, the
defendant bears the burden of demonstrating that the
error was harmful.” (Internal quotation marks omitted.)
State v. Ostmantt, 299 Conn. 1, 16, 6 A.3d 790 (2010).

On the basis of the record before this court, we are
compelled to conclude that the statements regarding
the inspection were nontestimonial. We further con-
clude that the improper admission of the hearsay evi-
dence was not harmful.

A

The following testimony regarding the Jeep was elic-
ited from Angon on direct examination:

“IThe Prosecutor]: And showing you what’s been
marked State’s Exhibit 4—TI'll show you on—up on the
screen—Ilet me just zoom in there for you. Could you
tell the jury what you're seeing here?

“lAngon]: That is a printout from the law enforcement
query of the vehicle registration number, New York F
X L 3 7 5 4, which was the license plate on the Jeep
Liberty. And it shows that it was registered to a Victor
A. Manana, 1178 Washington Avenue, 5C, Bronx, New
York.
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“IThe Prosecutor]: During your investigation, did you
. . . determine if there were any inspections on that
vehicle?

“[Angon]: Yes, there was a—for a vehicle to be reg-
istered in New York, New York state requires a vehi-
cle inspection. I'm not sure exactly what the period
between inspections is, but they have periodic inspec-
tions where they have to meet certain standards in order
for the vehicle to be registered and remain registered
in the state.

“IThe Prosecutor]: And where was that done?
[Objections raised and overruled.]
“IThe Prosecutor]: Where was the inspection done?

“IAngon]: The inspection was done at Manny Auto
at 3 5 3 0—well, I'm not sure exact—I know it was a
3000 block of Webster Avenue in the Bronx, New York.

“IThe Prosecutor]: And there’s a—is there a business
located adjacent to the Manny’s Auto?

“[Angon]: Manny Auto is actually part of a fenced in
lot that has one large business name over the front of
it that I just got from a Google search of that address.*®

“IThe Prosecutor]: Do you know the name of that
business?

[Objections raised and overruled.]’
“IThe Prosecutor]: What business is it next to?

“lAngon]: Sinclair Enterprise.”

®The defendant does not challenge the admission of the information
yielded from Angon’s Google search, only the statements that led to that
search.

"In response to a hearsay objection, the state initially argued that the
inspection information was admissible as a business record and then later
argued that Angon could testify as to his personal knowledge of the record.
The court initially overruled defense counsel’s objection and told Angon:
“You can testify as to what you know and indicate how you know it.”
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Angon’s source for the inspection information
became clearer when the following testimony was elic-
ited on cross-examination:

“IDefense Counsel]: [B]y the way, the registration you
can get that information from the police department,
correct, from—

“[Angon]: From—
“[Defense Counsel]: your police computers.

“[Angon]: Yes, I can run a—the law enforcement
query of a license plate. So I can punch the numbers
in on a computer terminal, and they’ll give me the regis-
tration.

“IDefense Counsel]: Okay. And you can get an official
documentation as to registration, things like that?

“[Angon]: Yes.

“[Defense Counsel]: Okay. And you've also now indi-
cated on direct examination that you ran the—some
sort of inspection record of the vehicle also.

“[Angon]: My office contacted [the] New York State
Police to see if they could translate, for lack of a better
word, a lot of the information that’s on the printout,
because different states have different ways of
recording things. One of the numbers on the New York
query is an inspection number that gets issued because
that’s part of them getting registrations for the car.
And then whoever issues that inspection number has
a number.®

8 A printout of the Jeep’s registration record was admitted into evidence
without objection. That printout does not contain any inspection informa-
tion. No other printout relating to the Jeep was admitted into evidence. We
assume that Angon’s reference to inspection numbers on a printout, which
needed translation, refers to information obtained in a different computer
query.
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“IDefense Counsel]: And then when was that inquiry
made?

“lAngon]: Sometime in the last two days.” (Emphasis
added; footnotes added.)

Defense counsel later moved to have Angon’s testi-
mony relating to the inspection stricken from the
record. He argued that cross-examination had revealed
that Angon did not obtain the information firsthand but,
rather, secondhand from an unidentified person. As
such, he submitted that this testimony was double hear-
say “at best” and that its admission violated the defen-
dant’s rights under Crawford to confront witnesses
against him. The trial court denied the motion, stating
that the jury could determine what weight to give the
testimony.

We begin our analysis of the importance of Angon’s
testimony with the observation that there are three
layers of potential hearsay imbedded in it: (1) the New
York inspection record itself; (2) the statement by a
New York State Police employee relaying information
in that record to a Waterbury Police Department
employee; and (3) the statement by the Waterbury
police employee relaying this information to Angon.
There is no dispute that these out-of-court statements
were admitted for the truth of the matter asserted and
therefore constitute hearsay.’ See Conn. Code Evid.

% Although the state concedes that Angon’s inspection testimony contains
hearsay, we note the possibility that the inspection record itself may not
be hearsay. We cannot ascertain from the record whether the inspection
numbers are assigned to inspection sites by computer or whether there is
some aspect of human input involved. “Generally, mechanically generated
records don’t qualify as ‘statements’ for hearsay purposes, but when those
records are developed with human input, they can become hearsay state-
ments.” United States v. Bates, 665 Fed. Appx. 810, 814 (11th Cir. 2016);
see State v. Buckland, 313 Conn. 205, 221, 96 A.3d 1163 (2014) (machine
generated data is not subject to restrictions imposed by Crawford and its
progeny), cert. denied, U.s. , 135 S. Ct. 992, 190 L. Ed. 2d 837 (2015);
see also Bullcoming v. New Mexico, 564 U.S. 647, 660, 131 S. Ct. 2705,
180 L. Ed. 2d 610 (2011) (contrasting “raw, machine-produced data” or “a
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§ 8-1 (3); see also Doe v. Hartford Roman Catholic
Diocesan Corp., 317 Conn. 357, 390, 119 A.3d 462 (2015)
(“[s]Juch statements generally are inadmissible unless
they fall within an exception to the hearsay rule”). Each
layer of hearsay would have to independently satisfy
an exception to the hearsay rule in order to be admissi-
ble. See Conn. Code Evid. § 8-7.

Our concern in the present case is not, however,
whether there are applicable hearsay exceptions to
avoid evidentiary error; the state concedes there are
not. Rather, our concern is that, “[ijn the context of a
criminal trial . . . the admission of a hearsay state-
ment against a defendant is further limited by the con-
frontation clause of the sixth amendment.” State v.
Smith, 289 Conn. 598, 618, 960 A.2d 993 (2008). The
confrontation clause provides that, “[ijn all criminal
prosecutions, the accused shall enjoy the right . . . to
be confronted with the witnesses against him . . . .”
U.S. Const., amend. VL.

“Under Crawford v. Washington, supra, 541 U.S. 59,
hearsay statements of an unavailable witness that are
testimonial in nature may be admitted in accordance
with the confrontation clause only if the defendant pre-
viously has had the opportunity to cross-examine the
unavailable witness. Nontestimonial statements, how-
ever, are not subject to the confrontation clause and
may be admitted under state rules of evidence. Davis
v. Washington, 547 U.S. 813, 821, 126 S. Ct. 2266, 165
L. Ed. 2d 224 (2006). Thus, the threshold inquiries that
determine the nature of the claim are whether the state-
ment was hearsay, and if so, whether the statement

machine-generated number” with certifications relating to past events and
human actions, latter being appropriately tested by cross-examination).

10The right to confrontation guaranteed by the sixth amendment is made
applicable to the states through the due process clause of the fourteenth
amendment. See, e.g., Pointer v. Texas, 380 U.S. 400, 403, 85 S. Ct. 1065,
13 L. Ed. 2d 923 (1965).
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was testimonial in nature, questions of law over which
our review is plenary.” State v. Smith, supra, 289
Conn. 618-19.

“[A] testimonial statement is typically [a] solemn dec-
laration or affirmation made for the purpose of estab-
lishing or proving some fact. . . . Crawford v.
Washington, supra, 541 U.S. 51. Although the United
States Supreme Court did not provide a comprehensive
definition of what constitutes a testimonial statement
in Crawford, the court did describe three core classes
of testimonial statements: [1] ex parte in-court testi-
mony or its functional equivalent—that is, material such
as affidavits, custodial examinations, prior testimony
that the defendant was unable to cross-examine, or
similar pretrial statements that declarants would rea-
sonably expect to be used prosecutorially . . . [2]
extrajudicial statements . . . contained in formalized
testimonial materials, such as affidavits, depositions,
prior testimony, or confessions [and] . . . [3] state-
ments that were made under circumstances which
would lead an objective witness reasonably to believe
that the statement would be available for use at a later
trial . . . . Id., 51-562.” (Emphasis added; internal quo-
tation marks omitted.) State v. Smith, supra, 289 Conn.
622-23. Tt is this third category into which the defendant
contends that Angon’s testimony falls.

In Davis v. Washington, supra, 547 U.S. 822, the
United States Supreme Court elaborated on the third cat-
egory, applying a “primary purpose” test to distinguish
between testimonial and nontestimonial statements
made to police officials. In the context of considering
hearsay statements made to a 911 operator, the court
in Davis held: “Statements are nontestimonial when
made in the course of police interrogation under cir-
cumstances objectively indicating that the primary pur-
pose of the interrogation is to enable police assistance
to meet an ongoing emergency. They are testimonial
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when the circumstances objectively indicate that there
is no such ongoing emergency, and that the primary
purpose of the interrogation is to establish or prove
past events potentially relevant to later criminal prose-
cution.”"! (Emphasis added.) Id.

“In State v. Slater, [285 Conn. 162, 172 n.8, 939 A.2d
1105 (2008), this court] reconciled Crawford and Davis,
noting: ‘We view the primary purpose gloss articulated
in Davis as entirely consistent with Crawford’s focus
on the reasonable expectation of the declarant. . . .
[I]n focusing on the primary purpose of the communica-
tion, Dawvis provides a practical way to resolve what
Crawford had identified as the crucial issue in deter-
mining whether out-of-court statements are testimon-
ial, namely, whether the circumstances would lead an
objective witness reasonably to believe that the state-
ments would later be used in a prosecution.’” State v.
Smith, supra, 289 Conn. 623-24.

Crawford’s progeny indicates that a significant factor
in ascertaining whether the primary purpose of the com-
munication is testimonial, i.e., whether the declarant
reasonably would believe that the statement would be
used in a subsequent prosecution, is the relative formal-
ity or informality of the manner in which the statement
was given or elicited. See, e.g., Bullcoming v. New Mex-
ico, 564 U.S. 647, 665, 131 S. Ct. 2705, 180 L. Ed. 2d 610
(2011) (concluding that “the formalities attending the
‘report of blood alcohol analysis’ are more than ade-
quate to qualify [the declarant’s] assertions as testimo-

'In Dawis, the court held that the victim’s statements to the 911 operator
while the emergency was unfolding were nontestimonial and could be admit-
ted because they were given for the primary purpose of responding to the
emergency. Davis v. Washington, supra, 547 U.S. 829. In contrast, statements
given after the defendant fled, in response to targeted questions by the 911
operator, were testimonial and, therefore, inadmissible because they were
provided after the emergency had passed for the primary purpose of devel-
oping evidence against an accused. Id., 828-29.
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nial” because declarant’s certificate was “ ‘formalized’
in a signed document,” was “headed a ‘report,” ” and
report form refers to courts’ rules that provide for
admission of this type of report); id., 671 (Sotomayor,
J., concurring in part) (“The formality inherent in the
certification further suggests its evidentiary purpose.
Although [flormality is not the sole touchstone of our
primary purpose inquiry, a statement’s formality or
informality can shed light on whether a particular state-
ment has a primary purpose of use at trial.” [Internal
quotation marks omitted.]); Michigan v. Bryant, 562
U.S. 344, 366, 131 S. Ct. 1143, 179 L. Ed. 2d 93 (2011)
(concluding that Michigan Supreme Court did not suffi-
ciently account for importance of informality in encoun-
ter between victim and police in assessing whether
statement was testimonial but acknowledging that
“informality does not necessarily indicate . . . the lack
of testimonial intent”); Melendez—Diaz v. Massachu-
setts, 557 U.S. 305, 308, 310, 129 S. Ct. 2527, 174 L. Ed.
2d 314 (2009) (“certificates of analysis” completed by
employees of State Laboratory Institute of the Massa-
chusetts Department of Public Health were testimo-
nial because they were “incontrovertibly . . . solemn
declaration[s] or affirmation[s] made for the purpose
of establishing or proving some fact” [internal quotation
marks omitted]); Melendez—Diaz v. Massachusetts,
supra, 310-11 (“ ‘certificates’ are functionally identical
to live, in-court testimony, doing ‘precisely what a wit-
ness does on direct examination’ ”); Davis v. Washing-
ton, supra, 547 U.S. 827 (emphasizing difference in level
of formality between interviews in case before it and
in Crawford); Davis v. Washington, supra, 830 (deter-
mining that act of separating declarant from defendant
in order to conduct investigation was “formal enough”
under circumstances to render statement testimonial);
United States v. Smalls, 605 F.3d 765, 778 (10th Cir.
2010) (“[s]ynthesizing Crawford and Davis, we might
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today formulate a definition of a testimonial statement
which reads: a formal declaration made by the declarant
that, when objectively considered, indicates the primary
purpose for which the declaration was made was that
of establishing or proving some fact potentially relevant
to a criminal prosecution”).

The United States Supreme Court’s most recent foray
into confrontation clause jurisprudence, however, calls
into question the continuing vitality of the primary pur-
pose test, at least as articulated in Dawvis. In Williams
v. lllinotis, 567 U.S. 50, 132 S. Ct. 2221, 183 L. Ed. 2d 89
(2012), an expert had testified that a DNA profile pro-
duced by an outside laboratory matched a profile pro-
duced by the state police laboratory using a sample of
the petitioner’s blood. Id., 56 (plurality opinion). Five
justices agreed that the profile relied on by the expert
was nontestimonial, but the fifth justice rejected the
plurality’s “flawed analysis”; id., 104 (Thomas, J., con-
curring in the judgment); as did the four dissenting
justices.” Id., 135-38 (Kagan, J., dissenting). Justice
Alito, writing for the plurality, reasoned that “[t]he
abuses that the court has identified as prompting the
adoption of the [c]onfrontation [c]lause shared the
following two characteristics: (1) [t]hey involved out-
of-court statements having the primary purpose of
accusing a targeted individual of engaging in criminal
conduct and (2) they involved formalized statements
such as affidavits, depositions, prior testimony, or con-

12 The plurality rested its holding on two independent grounds. See Wil-
liams v. Illinois, supra, 567 U.S. 58, 86. The first ground, irrelevant to the
present case, was that the out-of-court statements were not hearsay under
traditional rules of evidence. Id., 57-58 (plurality opinion). It reasoned that
the expert relayed those statements solely for the purpose of explaining
the assumptions on which the expert’s opinion rested. Id., 56-58 (plurality
opinion). The plurality thus concluded that the statements were not offered
for their truth and therefore would fall outside the scope of the confrontation
clause. Id., 58. Five justices disagreed with this reasoning. Id., 104-109
(Thomas, J., concurring in the judgment); id., 125-33 (Kagan, J., dissenting).
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fessions.” (Emphasis added.) Id., 82. The plurality noted
that all but one of the court’s cases involving testimonial
hearsay post-Crawford had both characteristics, the
one exception having only the second characteristic.
Id., 82-83. The plurality reasoned that the DNA profile
at issue lacked the first characteristic because no one
at the laboratory producing it could know that it would
inculpate the petitioner, let alone any other person who
might currently be in a law enforcement database. Id.,
84-85. “Under these circumstances, there was no pros-
pect of fabrication and no incentive to produce anything
other than a scientifically sound and reliable profile.”
(Internal quotation marks omitted.) Id., 85 (plurality
opinion); see also id., 86-87, 89 (Breyer, J., concurring)
(agreeing with plurality’s reasoning but emphasizing
administrative burden of requiring every person work-
ing on reports to testify).

In his concurrence, Justice Thomas reiterated his
previously expressed view that the confrontation clause
only “reaches formalized testimonial materials, such as
depositions, affidavits, and prior testimony, or state-
ments resulting from formalized dialogue, such as custo-
dial interrogation.” (Internal quotation marks omitted.)
Id., 111. He reasoned that the primary purpose test, as
originally articulated in Davis, was a necessary, but not
sufficient, criterion to render a statement testimonial
because a statement may serve more than one purpose.
See id., 114 (Thomas, J., concurring in the judgment)
(“Statements to police are often made both to resolve
an ongoing emergency and to establish facts about a
crime for potential prosecution. The primary purpose
test gives courts no principled way to assign primacy
to one of those purposes.” [Emphasis omitted.]). He
noted that “[t]he shortcomings of the original primary
purpose test pale in comparison, however, to those
plaguing the reformulated version that the plurality sug-
gests today.” Id. (Thomas, J., concurring in the judg-
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ment). Both he and the four dissenting justices agreed
that a requirement that the statement must have the
primary purpose of accusing a targeted individual did
not derive from either the text or the history of the
confrontation clause. Id. (Thomas, J., concurring in the
judgment); id., 135 (Kagan, J., dissenting).

Justice Kagan, writing for the four dissenting justices,
argued that application of the court’s precedent com-
pelled the conclusion that the DNA profile in the labora-
tory report was testimonial hearsay, because it was “a
statement [that] was made for the primary purpose of
establishing ‘past events potentially relevant to later
criminal prosecution’—in other words, for the purpose
of providing evidence.” Id., 135. With regard to Justice
Thomas’ view that the laboratory report did not qualify
as testimonial because it was neither a sworn nor certi-
fied declaration of fact, Justice Kagan observed that
there was no material difference between the degree
of formality in the reports at issue and those in its prior
cases deemed testimonial: “Each report is an official
and signed record of laboratory test results, meant to
establish a certain set of facts in legal proceedings.”
Id., 139. Justice Kagan noted that, in those prior cases,
“alaw enforcement officer provided evidence to a state
laboratory assisting in police investigations,” “the ana-
lyst tested the evidence and prepared a certificate con-
cerning the result[s],” and “the certificate was
formalized in a signed document . . . headed a report.
. . . That was enough.” (Citation omitted; internal quo-
tation marks omitted.) Id.

In considering what to make of Williams, we are
mindful of the Supreme Court’s direction that, “[w]hen
a fragmented [c]ourt decides a case and no single ratio-
nale explaining the result enjoys the assent of five [jJus-
tices, the holding of the [c]ourt may be viewed as that
position taken by those members who concurred in the
judgments on the narrowest grounds . . . .” (Internal
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quotation marks omitted.) Marks v. United States, 430
U.S. 188, 193, 97 S. Ct. 990, 51 L. Ed. 2d 260 (1977). But
see Grutter v. Bollinger, 539 U.S. 306, 325, 123 S. Ct.
2325, 156 L. Ed. 2d 304 (2003) (acknowledging that there
are cases in which Marks test “is more easily stated
than applied to the various opinions supporting the
result” [internal quotation marks omitted]). The prob-
lem with Williams, as the Second Circuit Court of
Appeals has aptly observed, is that the court made it
impossible to identify the narrowest ground because
the analyses of the various opinions are irreconcilable.
See United States v. James, 712 F.3d 79, 95 (2d Cir.
2013), cert. denied, 572 U.S. 1134, 134 S. Ct. 2660, 189
L. Ed. 2d 208 (2014); see also Williams v. Illinotis, supra,
567 U.S. 141 (Kagan, J., dissenting) (“[t]he five [jlustices
who control the outcome of today’s case agree on very
little” and “have left significant confusion in their
wake”). Like the Second Circuit, we “think it sufficient
to conclude that we must rely on Supreme Court prece-
dent before Williams to the effect that a statement
triggers the protections of the [c]onfrontation [c]lause
when it is made with the primary purpose of creating
a record for use at a later criminal trial.” United States
v. James, supra, 712 F.3d 95-96; see also State v.
Lebrick, 179 Conn. App. 221, 244, 178 A.3d 1064 (“[g]iven
that no readily applicable rationale for the court’s hold-
ing in Williams obtained the approval of a majority of
the justices, its precedential value seems, at best, to be
confined to the distinct factual scenario at issue in that
case”), cert. granted, 328 Conn. 912, 179 A.3d 218 (2018).
The one thread of Williams that is consistent with the
court’s earlier precedent is that there is agreement
among all of the justices that the formality attendant
to the making of the statement must be considered.

With this framework in mind, we turn to Angon’s
hearsay testimony in the present case. We begin with
the New York vehicle inspection record, which purport-
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edly indicated that Manny’s Auto had been assigned
the inspection number revealed by Angon’s law enforce-
ment query. Public records, such as the inspection rec-
ords at issue, also are governed by the primary purpose
test. The United States Supreme Court has explained
that “[b]usiness and public records are generally admis-
sible absent confrontation not because they qualify
under an exception to the hearsay rules, but because—
having been created for the administration of an entity’s
affairs and not for the purpose of establishing or proving
some fact at trial—they are not testimonial.” Melendez—
Diaz v. Massachusetts, supra, 557 U.S. 324; see also
United States v. Mendez, 514 F.3d 1035, 1044-1045 (10th
Cir.) (“As a public record, the [Immigration and Cus-
toms Enforcement] Central Index System is not testimo-
nial. . . . Where records are not prepared for litigation
or criminal prosecution, but rather administrative and
regulatory purposes, the ‘principal evil at which the
[c]onfrontation [c]lause was directed’ is not impli-
cated.” [Citations omitted.]), cert. denied, 553 U.S. 1044,
128 S. Ct. 2455, 171 L. Ed. 2d 250 (2008); United States
v. Vidrio-Osuna, 198 Fed. Appx. 582, 584 (9th Cir. 2006)
(admission of record that is “ ‘routine, objective, cata-
loging of an unambiguous factual matter, ” such as
birth certificate, is not testimonial). Nonetheless, such
records will be deemed testimonial if they were created
for the purpose of establishing or proving some fact at
trial. See, e.g., Melendez—Diaz v. Massachusetts, supra,
324. Compare United States v. Feliz, 467 F.3d 227,
236-37 (2d Cir. 2006) (concluding that autopsy report
is public record and is not testimonial even though
medical examiner may understand that report may be
available for use at trial), cert. denied sub nom. Erbo
v. United States, 549 U.S. 1238, 127 S. Ct. 1323, 167 L.
Ed. 2d 132 (2007), with United States v. James, supra,
712 F.3d 99, 101-102 (concluding that court must con-
sider circumstances of death to determine whether pri-
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mary purpose of autopsy was for use in criminal pros-
ecution).

State vehicle inspection records are created solely
for administrative or regulatory purposes. Therefore,
the information in the New York inspection record was
not testimonial hearsay. See footnote 9 of this opinion
(acknowledging possibility that inspection record was
not hearsay).

The fact that the underlying record is nontestimonial
does not, however, end our inquiry. Just as every layer
of hearsay must independently satisfy a hearsay excep-
tion to be admissible, a subsequent recitation of a non-
testimonial statement may itself be testimonial. See,
e.g., United States v. Brooks, 772 F.3d 1161, 1167-68 (9th
Cir. 2014) (court determined that there was Crawford
violation when postal inspector testified that postal
supervisor provided inspector with tracking number
and mailing information on package, which was used
to prove that it was same package that defendant had
mailed earlier that day, when supervisor would have
understood that purpose of inquiry was investigative
and supervisor’s statement reported past event); United
States v. Bustamante, 687 F.3d 1190, 1194 (9th Cir.
2012) (court determined that there was Crawford viola-
tion when affidavit of official from Philippines’ Office
of Civil Registrar General was admitted, which attested
that defendant’s birth record indicated that he was born
in Philippines, to prove that defendant was not United
States citizen for purposes of various criminal charges);
United States v. Weiland, 420 F.3d 1062, 1076-1077 (9th
Cir. 2005) (court considered whether Crawford was
violated by admission of documents in “ ‘penitentiary
packet,” ” which “incorporate two layers of hearsay,
and, correspondingly, two potential [c]onfrontation
[c]lause problems: [1] the records themselves, and [2]
the statements of [the Oklahoma records custodian] and
the Secretary of State . . . providing the foundation
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to establish their authenticity,” and then considered
whether second layer was testimonial after concluding
that first layer was public record and nontestimonial),
cert. denied, 547 U.S. 1114, 126 S. Ct. 1911, 164 L. Ed.
2d 667 (2006); see also Tapke v. Brunsman, 565 Fed.
Appx. 430, 435, 436 (6th Cir.) (court considered whether
Crawford was violated by admission of social worker’s
report regarding child sexual abuse, which contained
double hearsay, and determined that first level of hear-
say, child’s statement, was nontestimonial because pri-
mary purpose of interview was to assist physicians in
conducting medical examination, and then examined
second level of hearsay, social worker’s report recount-
ing child’s statement, to determine whether it was testi-
monial), cert. denied sub nom. Tapke v. Moore, U.S.

, 135 S. Ct. 486, 190 L. Ed. 2d 367 (2014); Jones
v. Basinger, 635 F.3d 1030, 1040-1043 (7th Cir. 2011)
(concluding that confrontation clause was violated by
admission of police officer’s testimony because second
layer of hearsay was testimonial, when officer testified
that informant stated that his brother had confessed
to him that he, along with defendant and others, had
committed murder and that defendant’s need for money
was motive).

The United States Supreme Court has distinguished
between a statement by a custodian “certify[ing] to the
correctness of a copy of a record kept in his office,”
which historically has been admissible and thus deemed
nontestimonial, and a declarant’s statement “furnish-
[ing], as evidence for the trial of a lawsuit, his interpreta-
tion of what the record contains or shows, or to certify
to its substance or effect,” which is testimonial. (Inter-
nal quotation marks omitted.) Melendez—Diaz v. Massa-
chusetts, supra, 557 U.S. 322. If a nontestimonial record
is used to create anew record for the purpose of provid-
ing evidence for a criminal prosecution, that new record
is testimonial. See id., 322-23 (“[a] clerk could by affi-
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davit authenticate or provide a copy of an otherwise
admissible record, but could not do what the analysts
did here: create a record for the sole purpose of provid-
ing evidence against a defendant” [emphasis omitted]);
see also United States v. Bustamante, supra, 687 F.3d
1194 (The court explained why an affidavit from an
official attesting that the defendant’s birth record indi-
cated that he was born in the Philippines, offered to
prove that the defendant was not a United States citizen
for purposes of various criminal charges, was testimo-
nial: The affidavit was created for the purpose of an
investigation into the defendant’s citizenship and was
“made under circumstances which would lead an objec-
tive witness reasonably to believe that the statement
would be available for use at a later trial. . . . Rather
than simply authenticating an existing [nontestimonial]
record, [the official] created a new record for the pur-
pose of providing evidence against [the defendant].”
[Citations omitted.]).

The statements in the present case by the New York
State Police and Waterbury Police Department employ-
ees plainly do not certify to the correctness of the New
York inspection record (or a copy thereof). Nor do
they interpret what the record contains or shows. The
question is whether the statements certify the record’s
substance or effect.

We observe that the informal manner in which the
information was elicited and communicated bears no
indicia of a “ ‘solemn declaration or affirmation made
for the purpose of establishing or proving some fact.””
Crawford v. Washington, supra, 541 U.S. 51. In other
words, the declarant did not take the information in
the public record and create a new record for use at
trial. The information was obtained through a telephone
call. There is no indication that the call was recorded
(e.g., 2911 call) or that the information was memorial-
ized in any manner. There is nothing in the record to
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indicate whether the identity (name and position) of the
declarant was elicited or offered. Nor does the record
indicate how the information was in turn conveyed by
the Waterbury Police Department employee to Angon.

Although the pre-Williams case law indicates that a
lack of formality will not necessarily deprive a state-
ment of its testimonial character, Williams suggests
that this fact would be dispositive. Even if we were
permitted to look beyond the casual manner in which
these statements were elicited and conveyed, Craw-
ford’s first principles require proof that an objective
declarant reasonably would believe that his or her state-
ment would be used for prosecutorial purposes. Such
proof is not evident in the present record. Neither the
substance nor the form of the statements at issue objec-
tively demonstrates that they were made with the pri-
mary purpose of creating a record for use at a later

13 Although Angon presumably could have identified the Waterbury Police
Department employee from his “office” who relayed the inspection informa-
tion to him, he was not asked to identify that person. It is unclear whether
this information was elicited, and in turn communicated, by someone serving
in a law enforcement capacity or in a purely administrative capacity. Angon
also was not asked whether this person was aware of the potential relevance
of this information.

We note that neither party has provided this court with any case law
addressing testimonial hearsay in the context of one police officer relaying
the statement of a third party to another officer. Nonetheless, we are mindful
of the United States Supreme Court’s admonition that “we do not think it
conceivable that the protections of the [c]onfrontation [c]lause can readily
be evaded by having a [note taking] policeman recite the unsworn hearsay
testimony of the declarant, instead of having the declarant sign a deposition.”
(Emphasis omitted.) Davis v. Washington, supra, 547 U.S. 826. In Williams,
the four dissenting justices acknowledged Justice Thomas’ view that “the
[c]onfrontation [c]lause reaches [bad faith] attempts to evade the formalized
process”; Williams v. Illinois, supra, 567 U.S. 113 (Thomas, J., concurring
in the judgment); but noted that he “provides scant guidance on how to
conduct this novel inquiry into motive.” Id., 140 n.7 (Kagan, J., dissenting).
There is nothing in the record before us, or in logic, tending to suggest
that Angon or any other police officer intentionally elicited the inspection
information informally to avoid the confrontation issue. A certified copy of
the record would have avoided both the confrontation and hearsay issues.
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criminal trial. The inspection information conveyed
(i.e., inspection number X is assigned to Manny’s Auto)
is neutral. It bears no overt relevance to any criminal
activity or even any individual. There is no basis in the
record to infer that the New York State Police employee
was informed about the potential relevance of this infor-
mation to a criminal prosecution. See Gregor v. Frank-
lin, 466 Fed. Appx. 709, 711 (10th Cir. 2012) (The court,
in determining that it was reasonable to conclude that,
because the declarant’s statement to the officer did not
inculpate the defendant in criminal activity, its introduc-
tion did not amount to a Crawford violation, noted that
“not every statement made in response to an interroga-
tion is testimonial for purposes of confrontation clause
analysis . . . . Rather, the emphasis must be on the
responses generated. . . . Crawford itself deals with
witnesses against the accused bearing inculpatory testi-
monial statements. [Citations omitted; internal quota-
tion marks omitted.]). In fact, the information was not
even necessarily relevant to the defendant’s case. It
became relevant only because the name associated with
the number subsequently was linked by Angon to an
address that happened to be in close proximity to the
defendant’s business. Our review of Crawford cases
reveals no instance in which such neutral information
was deemed testimonial.

The cases on which the defendant relies, as well
as others revealed by our independent research, are
consistent with our conclusion in the present case that
the statements relaying the information in the inspec-
tion record are nontestimonial hearsay. By contrast, in
each such case, the manner in which the information
was conveyed or elicited provided an objective indica-
tion that the declarant would have believed that his or
her statement could be used in a criminal prosecution.
See United States v. London, 746 Fed. Appx. 317, 319-20
(5th Cir. 2018) (notarized documents containing state-
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ments from Assistant Executive Secretary at Federal
Deposit Insurance Corporation [FDIC] regarding bank’s
FDIC status in relation to query indicating that such
status was relevant to robbery charge); United States
v. Brooks, supra, 772 F.3d 1167-68 (postal supervisor
provided information in response to investigation
directed at individual); United States v. Bustamante,
supra, 687 F.3d 1194 (affidavit attesting to entry in
defendant’s birth record); United States v. Smith, 640
F.3d 358, 362-63 (D.C. Cir. 2011) (letters from court
clerk, containing seal and clerk’s signature, stating that
“it appears from an examination of the records on file
in this office” that defendant had been convicted of
felony); Cascen v. Virgin Islands, 60 V.1. 392, 399, 411
(2014) (forms generated by firearms supervisor for Vir-
gin Islands Police Department indicating that her search
of firearm registry revealed that defendant did not have
license to possess firearm in Virgin Islands).

The record before us does not establish that any
declarant objectively would have believed that his or
her statement relaying that the inspection number
revealed by Angon’s query corresponded to Manny’s
Auto would be used as evidence in a prosecution. Most
of the concerns articulated with respect to the state-
ment by the New York State Police employee apply
equally to the relaying of that statement to Angon by
the Waterbury Police Department employee. See foot-
note 13 of this opinion. Therefore, neither of those
statements was testimonial, and the admission of the
hearsay was not an error of constitutional magnitude.

B

Our conclusion in the preceding section requires us
to consider whether the defendant has established that
the evidentiary error in admitting Angon’s hearsay state-
ment regarding the Jeep’s inspection site was harmful
error. We conclude that he has not.
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The law governing harmless error for nonconsti-
tutional evidentiary claims is well settled. “[W]hether
[an improper ruling] is harmless in a particular case
depends upon a number of factors, such as the impor-
tance of the witness’ testimony in the [defendant’s] case,
whether the testimony was cumulative, the presence
or absence of evidence corroborating or contradict-
ing the testimony of the witness on material points, the
extent of cross-examination otherwise permitted, and,
of course, the overall strength of the prosecution’s case.
. . . Most importantly, we must examine the impact of
the . . . evidence on the trier of fact and the result of
the trial. . . . [T]he proper standard for determining
whether an erroneous evidentiary ruling is harmless
should be whether the jury’s verdict was substantially
swayed by the error. . . . Accordingly, a nonconstitu-
tional error is harmless when an appellate court has a
fair assurance that the error did not substantially affect
the verdict.” (Internal quotation marks omitted.) State
v. Favoccia, 306 Conn. 770, 808-809, 51 A.3d 1002
(2012).

In order for the jury to have found the defendant
guilty in the present case, the state had to prove that
the defendant knowingly possessed and intended to sell
the narcotics found in the Jeep. See General Statutes
(Rev.t02013) § 21a-278 (b). Because both the defendant
and Lawrence were in the vehicle at the time of the
police stop and the drugs were in a hidden compart-
ment, the state had to prove the defendant’s construc-
tive possession of the narcotics at trial. “Where the
defendant is not in exclusive possession of the premises
where the narcotics are found, it may not be inferred
that [the defendant] knew of the presence of the nar-
cotics and had control of them, unless there are other
incriminating statements or circumstances tending to
buttress such an inference. . . . [Although] mere pres-
ence is not enough to support an inference of domin-
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ion or control, where there are other pieces of evi-
dence tying the defendant to dominion and control, the
[finder of fact is] entitled to consider the fact of [the
defendant’s] presence and to draw inferences from that
presence and the other circumstances linking [the
defendant] to the crime.” (Internal quotation marks
omitted.) State v. Bruno, 293 Conn. 127, 136-37, 975
A.2d 1253 (2009).

There were plenty of circumstances other than the
defendant’s presence in the Jeep linking him to the
crime of possession with intent to sell. Although Law-
rence and the defendant pointed the finger at the other
at trial, the jury reasonably could have found Lawrence
credible as to the defendant’s actions, even if it did not
credit her testimony that she had no knowledge that
the drugs were in the Jeep. See, e.g., State v. Brown,
299 Conn. 640, 648, 11 A.3d 663 (2011) (“[t]he trier of
fact may credit part of a witness’ testimony and reject
other parts” [internal quotation marks omitted]). Her
testimony was corroborated by many facts independent
of the inspection information.

The defendant admitted to Henriques, in so many
words, that he was the one who was selling the narcot-
ics. He provided $4000 to help Lawrence make bail. The
defendant was in the company of a known Waterbury
heroin dealer just before a large quantity of heroin,
packaged for sale, was discovered in the car in which
he was a passenger. As we explain later, it was clear
that the defendant was well acquainted with this person.
During the motor vehicle stop, the defendant appeared
more nervous than the average person who is subject
to such a stop.

The defendant’s own account of the events on the
night in question was manifestly not credible. He ini-
tially testified on direct examination that the purpose
of the February 5, 2013 trip was to go to “the casino”
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with Lawrence, a trip that he claimed they had made
before. The defendant later admitted that he had never
been to a casino in Connecticut and did not know how
to get there from Waterbury. Thereafter, the defendant
offered a different explanation for the February 5 trip.
He testified that he and Lawrence had driven to Con-
necticut that night to look at a used car owned by a
man named Paul. The defendant testified that he had
never previously spoken to Paul and only learned about
him through Lawrence, who had informed the defen-
dant that Paul wanted to sell him a used car. The defen-
dant also claimed not to know any of the other
occupants of the black vehicle.

The surveillance video tells a different story. It shows
ablack vehicle arriving at the gas station approximately
three minutes after the defendant is seen on his cell
phone. The vehicle is being driven by a Waterbury her-
oin dealer. The defendant walks up to the vehicle as it
is pulling into the gas station and, without hesitation,
enters the rear passenger seat the moment it stops.
The vehicle immediately departs. It strains credulity to
believe that neither the defendant nor three purported
strangers would take a moment to confirm the identity
of the other or to introduce themselves.!* The video
also reflects that the black vehicle returned to the gas
station approximately eleven minutes after it left with
the defendant. That brief period of time would be con-
sistent with the time it would take to retrieve something
from a known location nearby (the cash in the bush).
That period does not seem consistent with the time
that it would take to drive the “mile and a-half [or] two
miles down the road” where the defendant claimed
Paul’s vehicle was located, to conduct a sufficiently

141t also seems implausible that the four strangers would have driven off
together to allow the defendant to view Paul’s vehicle rather than meet
where Paul’s car purportedly was located a short distance away or have
Paul’s car brought to the gas station.
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thorough inspection of the vehicle to decide to make
an offer, to engage in a failed negotiation on price, and
then to return to the gas station.

Finally, we observe that evidence independent of the
inspection testimony pointed to the defendant as the
person having control over the Jeep. The defendant
mentioned an unnamed “friend” as the Jeep’s owner
when Angon inquired during the vehicle stop. His post
facto claim that the friend to whom he was referring
was Lawrence was manifestly not credible given that
she was present when he identified the purported
owner. Angon testified that it was common for drug
dealers to register a vehicle they use for the sale of
drugs to another person. The defendant had a used car
business, which would provide ready access to vehic-
les, including those registered to third parties. The Jeep
was registered in the name of a person who purportedly
lives in the Bronx. The defendant’s business is in the
Bronx. Angon testified that most heroin sold in Water-
bury comes from the Bronx.

We conclude that the inspection testimony, while not
unimportant, was not of sufficient consequence when
viewed in light of the state’s relatively strong case
against the defendant to persuade us that the improper
admission of this evidence had a significant effect on
the verdict. Therefore, the defendant has not proved
harmful error.

I

Finally, we turn to the defendant’s claim that the
Appellate Courtincorrectly concluded that, although the
prosecutor made certain improper statements during
closing argument, those improprieties did not deprive
the defendant of his due process right to a fair trial. We
disagree.

“In analyzing claims of prosecutorial impropriety, we
engage in a two step analytical process. . . . We first



July 9, 2019 CONNECTICUT LAW JOURNAL Page 35

332 Conn. 204 JULY, 2019 237

State v. Sinclair

examine whether prosecutorial impropriety occurred.
. . . Second, if an impropriety exists, we then examine
whether it deprived the defendant of his due process
right to a fair trial.” (Internal quotation marks omitted.)
Statev. Maguire, 310 Conn. 535, 552, 78 A.3d 828 (2013).
“[T]he defendant has the burden to show both that the
prosecutor’s conduct was improper and that it caused
prejudice to his defense.” State v. A. M., 324 Conn. 190,
199, 152 A.3d 49 (2016).

In determining whether the defendant was deprived
of his due process right to a fair trial, “we are guided
by the factors enumerated by this court in State v.
Williams, 204 Conn. 523, 540, 529 A.2d 653 (1987). These
factors include [1] the extent to which the [impropriety]
was invited by defense conduct or argument, [2] the
severity of the [impropriety], [3] the frequency of the
[impropriety], [4] the centrality of the [impropriety] to
the critical issues in the case, [5] the strength of the
curative measures adopted, and [6] the strength of the
state’s case. . . . [A] reviewing court must apply the
Williams factors to the entire trial, because there is no
way to determine whether the defendant was deprived
of his right to a fair trial unless the [impropriety] is
viewed in light of the entire trial. . . . The question of
whether the defendant has been prejudiced by prosecu-
torial [impropriety] . . . depends on whether there is
a reasonable likelihood that the jury’s verdict would
have been different absent the sum total of the impro-
prieties.” (Citations omitted; internal quotation marks
omitted.) State v. Martinez, 319 Conn. 712, 736, 127
A.3d 164 (2015); see also State v. Gould, 290 Conn. 70,
77,961 A.2d 975 (2009) (courtlooks to cumulative effect
of all improprieties).

In the present case, the Appellate Court identified
three improprieties that occurred during closing argu-
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ment.”” In the first instance, the prosecutor argued to
the jury that, to find the defendant not guilty, the jury
had to disbelieve the testimony of Angon, Henriques,
and another state witness (Singh violation). See State
v. Singh, 259 Conn. 693, 712, 793 A.2d 226 (2002) (“[A]
witness may not be asked to characterize another wit-
ness’ testimony as a lie, mistaken or wrong. Moreover,
closing arguments providing, in essence, that in order
to find the defendant not guilty, the jury must find that
witnesses had lied, are similarly improper.” [Footnote
omitted.]).

In the second and third instances, the prosecutor
improperly disparaged the integrity and role of defense
counsel. See State v. Outing, 298 Conn. 34, 82-83, 3
A.3d 1 (2010) (“[T]he prosecutor is expected to refrain
from impugning, directly or through implication, the
integrity or institutional role of defense counsel. . . .
[I]t is improper for a prosecutor to tell a jury, explicitly
or implicitly, that defense counsel is employing stan-
dard tactics used in all trials, because such argument
relies on facts not in evidence and has no bearing on
the issue before the jury, namely, the guilt or innocence
of the defendant.” [Citation omitted; internal quotation
marks omitted.]), cert. denied, 562 U.S. 1225, 131 S. Ct.
1479, 179 L. Ed. 2d 316 (2011). Specifically, during his
rebuttal argument, in response to defense counsel’s
assertion that the lack of DNA evidence linking the

In his brief, the defendant devotes the majority of his argument
addressing whether the Appellate Court correctly concluded that only three
of eleven actions on the part of the prosecutor constituted prosecutorial
impropriety. Although the state asserted in its brief that the certified issue
before this court is limited to whether the three improprieties identified by
the Appellate Court deprived the defendant of his right to a fair trial, the state
conceded at oral argument that this court may review all of the defendant’s
additional claims that were raised and rejected, by the Appellate Court. We
agree with the Appellate Court that the eight additional claims of prosecu-
torial impropriety are without merit and do not warrant further analysis.
See State v. Sinclair, supra, 173 Conn. App. 16 and n.2.
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defendant to the drugs was significant, the prosecutor
first stated, “[s]o here’s the state’s Hobson’s choice, our
conundrum, if we don’t put the evidence up to the lab,
defense can argue, oh my God, they didn’t test anything.
Oh, my God, what are they doing? Just like he did with
the black bag, right, and then we do send the stuff up
there, we know we're not gonna get stuff, usually they
use that against us, right, it's a Hobson’s choice.”
(Emphasis added.) Then, in response to defense coun-
sel’s argument that Lawrence had no difficulty under-
standing the prosecutor’s questions but intentionally
failed to understand defense counsel’s questions, the
prosecutor stated, “[w]hen you think about [Law-
rence’s] testimony, think about the manner in which I
ask questions, even consider how I was talking. And
think about the rocket fire questions from defense coun-
sel. Was he trying to trip her up? Was he trying to put
words in her mouth?” (Emphasis added.)

Applying the Williams factors to the present case,
we agree with the Appellate Court that they do not
collectively weigh in favor of the defendant. First,
defense counsel invited one of the three prosecutor-
ial improprieties regarding his cross-examination of
Lawrence. Specifically, defense counsel stated in his
closing argument that Lawrence deployed a strategy of
claiming she did not understand defense counsel’s
questions or could not recall the answers, even though
she had no difficulty understanding the prosecutor or
recalling information necessary to answer his ques-
tions. The prosecutor’s comment regarding defense
counsel’s cross-examination technique was an attempt
to explain why Lawrence had difficulty with defense
counsel’s questions.

Second, the improprieties were not particularly
severe. The defendant’s theory hinged on attacking the
credibility of Lawrence, not of the police. None of the
improper comments significantly undercuts that theory.
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Although one of the problems arising from a Singh
violation is that it risks distorting the state’s burden of
proof; see State v. Singh, supra, 259 Conn. 709-10
(“such comments excluded possibility that jury could
have concluded only that witnesses were probably
truthful and defendant was probably lying, thereby pre-
venting jury from ‘return[ing] a verdict of not guilty
because the evidence might not be sufficient to convict
the defendant beyond a reasonable doubt’” [empha-
sis omitted]), the fact that it was not directed at the
state’s key witness and had no impact on the critical
video evidence renders it less serious. Defense counsel
objected to only one of the comments—the prosecutor’s
comment concerning defense counsel’s cross-examina-
tion of Lawrence—which suggests that the other com-
ments were not viewed as particularly serious. See, e.g.,
State v. Medrano, 308 Conn. 604, 620-21, 656 A.3d 503
(2013) (“[w]hen defense counsel does not object,
request a curative instruction or move for a mistrial,
he presumably does not view the alleged impropriety
as prejudicial enough to jeopardize seriously the defen-
dant’s right to a fair trial” [internal quotation marks
omitted]). The court sustained that objection, although
it declined a subsequent request for a curative instruc-
tion.

Third, there were only three brief improper com-
ments, all during rebuttal argument. Cf. State v. Singh,
supra, 259 Conn. 724 (finding it noteworthy that
improper comments occurred in both cross-examina-
tion and closing arguments). Those comments can
hardly be properly characterized as frequent in the total-
ity of the closing argument.

Fourth, although two of the comments related to
a critical issue in the case, namely, the credibility of
Lawrence and the defendant, the comments only indi-
rectly bolstered Lawrence’s credibility or undercut the
defendant’s credibility. Defense counsel had been able
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to strongly argue to the jury that Lawrence’s testimony
was not credible in light of certain impeachment evi-
dence. Although the defendant did rely on the lack of
DNA evidence tying him to the narcotics, DNA was not
critical to the case, and the comment regarding typi-
cal defense strategies regarding such evidence did not
place such argument in doubt.

Fifth, the strength of any curative measures does not
weigh in favor of either party. The trial court sustained
defense counsel’s only objection in the presence of the
jury but denied his request for a curative instruction.
The court properly instructed the jury that nothing the
attorneys said was evidence. Further, the court properly
instructed the jury that it was free to credit all, some,
or none of each witness’ testimony.

Finally, the state’s case was relatively strong. Despite
inconsistencies in Lawrence’s testimony, which
undoubtedly was critical to the case, the video provided
neutral evidence that sufficiently corroborated her
account of the defendant’s conduct. Moreover, the
defendant’s own testimony, which was internally incon-
sistent and objectively inconsistent with the video, was
strong evidence of his guilt.

We conclude that there was no reasonable likelihood
that the jury would have returned a different verdict
in the absence of the three relatively inconsequential
improprieties. Therefore, the defendant has not met his
burden of establishing that he was deprived of his due
process right to a fair trial.

The judgment of the Appellate Court is affirmed.

In this opinion PALMER, ROBINSON, MULLINS and
KAHN, Js., concurred.

D’AURIA, J., concurring in the judgment. I agree with
the majority of this court that the Appellate Court’s
judgment should be affirmed.



Page 40 CONNECTICUT LAW JOURNAL July 9, 2019

242 JULY, 2019 332 Conn. 204

State v. Sinclair

However, like the majority of the Appellate Court, I
would not reach the thorny constitutional issue that
the majority of this court addresses concerning the
application of Crawford v. Washington, 541 U.S. 36, 68,
124 S. Ct. 13564, 158 L. Ed. 2d 177 (2004). In fact, for
my purposes, I do not feel the need even to reach the
question of whether the trial court committed error as a
purely evidentiary matter, although I do not necessarily
disagree with the majority on that score.

Rather, my review of the record leads me to conclude
that any error in the trial court’s admission into
evidence of the Jeep’s inspection information was harm-
less beyond a reasonable doubt, as there was over-
whelming evidence that the defendant, Casey Sinclair,
constructively possessed the narcotics found in that
vehicle. Thus, even if I were to assume that the admis-
sion of the inspection information gave rise to a consti-
tutional violation, I would hold that the defendant is
not entitled to a reversal of the judgment against him.

“IT]o proveillegal possession of a narcotic substance,
it is necessary to establish that the defendant knew the
character of the substance, knew of its presence and
exercised dominion and control over it. . . . [When]

. . the [narcotics are] not found on the defendant’s
person, the state must proceed on the theory of con-
structive possession, that is, possession without direct
physical contact.” (Internal quotation marks omitted.)
Statev. Mangual, 311 Conn. 182, 215, 85 A.3d 627 (2014).
To prove constructive possession of the narcotics, how-
ever, the state did not have the burden of proving that
the defendant actually owned the vehicle in which the
narcotics were found. See, e.g., State v. Winfrey, 302
Conn. 195, 210-13, 24 A.3d 1218 (2011) (that defendant’s
wife owned vehicle he was driving that contained con-
traband was among circumstances from which jury
could infer defendant was in constructive possession
of narcotics). Stated differently, although ownership of
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the vehicle may be probative of constructive possession
of the contraband found in the vehicle, it is not determi-
native. See, e.g., State v. Delossantos, 211 Conn. 258,
277-78, 569 A.2d 164 (ownership of vehicle relevant to
constructive possession analysis), cert. denied, 493 U.S.
866, 110 S. Ct. 188, 107 L. Ed. 2d 142 (1989). Rather, in
situations in which contraband is found in a place
owned by someone other than the defendant, this court
has observed that what matters with respect to deter-
mining constructive possession is not “the defendant’s
dominion and control over [the] place,” but rather “the
defendant’s dominion and control over the contra-
band.” (Emphasis in original.) State v. Johnson, 316
Conn. 45, 61, 111 A.3d 436 (2015).

For largely the same reasons detailed by Judge Lavine
in his opinion for the Appellate Court majority; see
State v. Sinclair, 173 Conn. App. 1, 162 A.3d 43 (2017); 1
conclude that the state met its burden of demonstrating
that any error in the admission of the evidence concern-
ing the Jeep’s inspection information was harmless
beyond a reasonable doubt.! The state having sustained
this burden, in my view, I would not reach the constitu-
tional issue.’

I therefore respectfully concur in the judgment.

! An additional reason that the majority of this court did not include,
however, which also persuades me that the admission of the inspection
information was harmless, is the fact that the inspection of the vehicle at
a location next to the defendant’s business, Sinclair Enterprise, was of
limited probative value as to whether the defendant exercised control over
the vehicle at the time the police discovered the contraband. Unlike much
of the evidence the state presented, the vehicle inspection evidence did not
directly connect the defendant to the narcotics, nor even directly connect
him to the Jeep. Rather, it only connected the Jeep to the garage next to
his business. The defendant contends that the jury could have inferred that
he actually controlled the vehicle because it was inspected near his business.
However, given the testimony of Winsome Lawrence, the defendant’s girl-
friend, that her Oldsmobile was serviced at Manny’s Auto, the jury could
also have inferred that Lawrence would have had all her cars serviced or
inspected at the same garage, and that Lawrence controlled the Jeep.

1 also agree with part III of the majority’s opinion in which it concluded
that the defendant did not meet his burden to establish that he was deprived
of his due process right to a fair trial as a result of alleged prosecutorial
improprieties during closing argument to the jury.
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JAMEY MURPHY ET AL. v. TOWN OF DARIEN ET AL.
(SC 19983)

Robinson, C. J., and Palmer, D’Auria, Mullins and Kahn, Js.
Syllabus

Pursuant to the Federal Railroad Safety Act of 1970 (49 U.S.C. § 20106 [a]
[2]) and United States Supreme Court precedent, CSX Transportation,
Inc. v. Easterwood (507 U.S. 664), interpreting that act, a state law
negligence claim relating to the operation of arailroad may be preempted
when “federal regulations” prescribed by the Secretary of Transportation
or the Secretary of Homeland Security “substantially subsume the sub-
ject matter of the relevant state law” on which the negligence claim
is based.

The plaintiff, individually and on behalf of the estate of her late husband,
K, sought damages from the defendant railroad company, M Co., alleging,
inter alia, that M Co. had negligently caused K’s death. K had slipped
on atrain station boarding platform and had fallen onto the track immedi-
ately adjacent to the platform. Shortly thereafter, a train that M Co. was
operating on that track and that was passing through the station on its
way to another destination struck K, even though, the plaintiff alleged,
M Co. could have operated that train on another track. M Co. filed a
motion for summary judgment in the trial court, claiming that the plain-
tiff’s negligence claim was preempted under the act. The trial court
granted that motion, concluding that, notwithstanding the absence of
a federal regulation specifically covering the question of track selection,
extensive federal regulations relating to railroad track safety substan-
tially subsumed the subject matter of the plaintiff’s claim. The trial court
rendered judgment for M Co., and the plaintiff appealed, claiming that
the trial court incorrectly had concluded that her claim was preempted
by the act. Held that the trial court improperly granted M Co.’s motion
for summary judgment, M Co. having failed to meet its burden of demon-
strating that the plaintiff's claim of negligent track selection was pre-
empted under the act, and, accordingly, the judgment was reversed and
the case was remanded for further proceedings: a review of case law
from other jurisdictions indicated that a state law negligence claim is
preempted under the act only when there is a federal regulation that
thoroughly addresses the safety concern raised in the plaintiff’s com-
plaint, rather than one that merely mentions or tangentially relates to
that concern, the federal regulations (49 C.F.R. §§ 213.53, 213.57, 213.109
and 213.121 [2012]) on which the trial court relied in concluding that
the plaintiff’s claim was preempted address topics such as the measure-
ment of gage size, the elevation of outer rails on a curve, and the
components of a rail, including crossties and rail joints, but do not
address the subject matter of the plaintiff’s operative complaint, namely,
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a railroad company’s selection of an interior versus an exterior track
for a train passing through a station, and, therefore, this court could
not conclude that the regulatory scheme substantially subsumed the
subject matter of the plaintiff’s negligence claim; moreover, although
the plaintiff’s claim tangentially related to the speed of the train passing
through the station, the federal regulation (49 C.F.R. § 213.9 [2012])
prescribing the maximum speed at which trains may operate on certain
classes of track did not require preemption of the plaintiff’s claim, as
nothing in that regulation addressed the question of track selection.

Argued November 5, 2018—officially released July 9, 2019
Procedural History

Action to recover damages for, inter alia, the alleged
wrongful death of the named plaintiff’s husband, and
for other relief, brought to the Superior Court in the
judicial district of Fairfield, where the court, Kamp, /.,
granted the motion for summary judgment filed by the
defendant Metro-North Commuter Railroad Company
and rendered judgment thereon, from which the plain-
tiffs appealed. Reversed; further proceedings.

James J. Healy, with whom were Joel T. Faxon and,
on the brief, John P. D’Ambrosio, for the appellants
(plaintiffs).

Robert O. Hickey, with whom, on the brief, were
Beck S. Fineman and Kerianne E. Kane, for the appel-
lee (defendant Metro-North Commuter Railroad Com-
pany).

Opinion

MULLINS, J. The sole issue in this appeal is whether
the Federal Railroad Safety Act of 1970 (railroad act), 49
U.S.C. § 20101 et seq., preempts the negligence claims
brought by the plaintiff, Jamey Murphy, individually
and as executrix of the estate of her late husband, Kevin
Murphy (decedent), against the defendant Metro-North
Commuter Railroad Company.! We conclude that the

! Although the plaintiff also brought claims against the town of Darien
and Wilton Enterprises, Inc., she has subsequently withdrawn those claims.
For the sake of simplicity, we refer to Metro-North Commuter Railroad
Company as the defendant.
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railroad act does not preempt the plaintiff’s negligence
claims and, accordingly, reverse the judgment of the
trial court rendered in favor of the defendant on that
ground.?

The following facts and procedural history are
relevant to this appeal. On March 4, 2013, at approxi-
mately 6:30 a.m., the decedent, was walking on the
platform adjacent to the westbound tracks at the Noro-
ton Heights train station in Darien. The decedent was
awaiting his commuter train to New York City. On that
morning, there was a patch of ice on the platform, which
measured approximately nine feet long and approxi-
mately one foot wide. As the decedent was walking on
the platform, he encountered the ice patch, slipped and
fell onto the westbound track closest to the platform.

At that time, one of the defendant’s trains was coming
around a curve and approaching the Noroton Heights
station on the track closest to the westbound platform.
This train was scheduled to travel through the Noroton
Heights station without stopping and to do the same
through four other commuter stations before complet-
ing its express route to Stamford. This type of train is
referred to as a “through train.”

As the train approached the Noroton Heights station,
the engineer sounded the train’s horn. He then saw an
object on the track. When the engineer realized it was
a person, he sounded the horn again and applied the
emergency brake. Nevertheless, the train struck the
decedent. As a result of the collision, the decedent suf-
fered severe trauma and was pronounced dead at the
scene.

The plaintiff subsequently brought this action against
the defendant. See footnote 1 of this opinion. Specifi-

% During the underlying proceedings, the defendant asserted that the Inter-
state Commerce Commission Termination Act, 49 U.S.C. § 10101 et seq.,
also preempted the plaintiff’s negligence claims. The defendant has with-
drawn that claim, and, therefore, we do not address it in the present appeal.
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cally, the operative complaint® alleges that the dece-
dent’s injuries and death were proximately caused by
the negligence of the defendant when “it violated prac-
tices and customs with respect to track selection by
moving a through train traveling in excess of seventy
miles per hour on the track immediately adjacent to
the platform when reasonable care and general practice
of [the defendant] required that train to be on an interior
track away from the platform.” The plaintiff also alleges
that the defendant’s negligence caused her to suffer
loss of spousal consortium. After discovery, the defen-
dant filed a motion for summary judgment, and the
plaintiff filed an objection.

In support of that motion, the defendant asserted
that the plaintiff’'s negligence claims were preempted
by federal law. Specifically, the defendant asserted, in
pertinent part, that the plaintiff’s claims were barred
by the railroad act. The trial court agreed with the
defendant, concluding that, “[t]o the extent that the
plaintiff’s claim is viewed as relating to rail safety, it is
preempted by the [railroad act].” Accordingly, the trial
court granted the motion for summary judgment and
rendered judgment thereon in favor of the defendant.
This appeal followed.*

On appeal, the plaintiff asserts that the trial court
incorrectly concluded that her claims were preempted
by the railroad act. Specifically, the plaintiff asserts that
the railroad act only preempts claims where a federal
regulation covers the subject matter, and no such regu-
lation exists for track selection. In response, the defen-
dant asserts that the trial court properly granted its
motion for summary judgment because the plaintiff’s

3 We note that the plaintiff amended her complaint five times. The opera-
tive complaint was filed on March 21, 2017.

* The plaintiff appealed from the judgment of the trial court to the Appellate
Court, and we transferred the appeal to this court pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-1.
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claims are preempted by the railroad act. Specifi-
cally, the defendant asserts that the subject matter of
the plaintiff’s claim is covered by federal regulation—
namely, regulations addressing speed and track class-
ification. We agree with the plaintiff.

“The standard of review of a trial court’s decision
granting summary judgment is well established. Prac-
tice Book § 17-49 provides that summary judgment shall
be rendered forthwith if the pleadings, affidavits and
any other proof submitted show that there is no genuine
issue as to any material fact and that the moving party
is entitled to judgment as a matter of law. . . . Our
review of the trial court’s decision to grant the defen-
dant’s motion for summary judgment is plenary. . . .
On appeal, we must determine whether the legal conclu-
sions reached by the trial court are legally and logically
correct and whether they find support in the facts set
out in the memorandum of decision of the trial court.”
(Citation omitted; internal quotation marks omitted.)
Lucenti v. Laviero, 327 Conn. 764, 772-73, 176 A.3d 1
(2018). “[T]he use of a motion for summary judgment
to challenge the legal sufficiency of a complaint is
appropriate when the complaint fails to set forth a cause
of action and the defendant can establish that the defect
could not be cured by repleading.” (Internal quotation
marks omitted.) Ferri v. Powell-Ferri, 317 Conn. 223,
236, 116 A.3d 297 (2015).

In the present case, the trial court granted the defen-
dant’s motion for summary judgment on the ground
that the plaintiff’'s complaint was insufficient because
the negligence claims raised therein were preempted by
the railroad act. Accordingly, resolution of this appeal
requires us to examine the trial court’s conclusion that
the plaintiff’s negligence claims are preempted by the
railroad act.

In doing so, we note that the question of whether
the plaintiff’s negligence claims are preempted by the
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railroad act is one of law, and, therefore, our review is
plenary. “Whether state causes of action are preempted
by federal statutes and regulations is a question of law
over which our review is plenary.” Byrne v. Avery Cen-
ter for Obstetrics & Gynecology, P.C., 314 Conn. 433,
447,102 A.3d 32 (2014); see also Hackett v. J.L.G. Prop-
erties, LLC, 285 Conn. 498, 502-504, 940 A.2d 769 (2008)
(whether trial court’s conclusion that municipal zoning
regulations were preempted by federal law was a ques-
tion of law over which court exercised plenary review).
“[T]here is a strong presumption against federal pre-
emption of state and local legislation. . . . This pre-
sumption is especially strong in areas traditionally
occupied by the states . . . .” (Citation omitted; inter-
nal quotation marks omitted.) Dowling v. Slotnik, 244
Conn. 781, 794, 712 A.2d 396, cert. denied sub nom.
Slotnik v. Considine, 525 U.S. 1017, 119 S. Ct. 542, 142
L. Ed. 2d 451 (1998).

“The ways in which federal law may [preempt] state
law are well established and in the first instance turn
on congressional intent. . . . Congress’ intent to sup-
plant state authority in a particular field may be
express[ed] in the terms of the statute. . . . Absent
explicit [preemptive] language, Congress’ intent to
supersede state law in a given area may nonetheless
be implicit if a scheme of federal regulation is so perva-
sive as to make reasonable the inference that Congress
left no room for the [s]tates to supplement it, if the
[a]ct of Congress . . . touch[es] a field in which the
federal interest is so dominant that the federal system
will be assumed to preclude enforcement of state laws
on the same subject, or if the goals sought to be obtained
and the obligations imposed reveal a purpose to pre-
clude state authority. . . .

“The question of preemption is one of federal law,
arising under the supremacy clause of the United States
constitution. . . . Determining whether Congress has



Page 48 CONNECTICUT LAW JOURNAL July 9, 2019

250 JULY, 2019 332 Conn. 244

Murphy ». Darien

exercised its power to preempt state law is a question
of legislative intent. . . . [A]bsent an explicit state-
ment that Congress intends to preempt state law, courts
should infer such intent where Congress has legislated
comprehensively to occupy an entire field of regulation,
leaving no room for the [s]tates to supplement federal
law . . . or where the state law at issue conflicts with
federal law, either because it is impossible to comply
with both . . . or because the state law stands as an
obstacle to the accomplishment and execution of con-
gressional objectives . . . .” (Citation omitted; internal
quotation marks omitted.) Hackett v. J.L.G. Properties,
LLC, supra, 285 Conn. 503-504.

Furthermore, the United States Supreme Court has
explained that “[w]here a state statute conflicts with,
or frustrates, federal law, the former must give way.
U.S. Const., [a]rt. VI, cl. 2; Maryland v. Louisiana, 451
U.S. 725, [746, 101 S. Ct. 2114, 68 L. Ed. 2d 576] (1981).
In the interest of avoiding unintended encroachment
on the authority of the [s]tates, however, a court inter-
preting a federal statute pertaining to a subject tradi-
tionally governed by state law will be reluctant to find
[preemption]. Thus, [preemption] will not lie unless it
is ‘the clear and manifest purpose of Congress.’ Rice v.
Santa Fe Elevator Corp., 331 U.S. 218, [230, 67 S. Ct.
1146, 91 L. Ed. 1447] (1947). Evidence of [preemptive]
purpose is sought in the text and structure of the statute
at issue. Shaw v. Delta Air Lines, Inc., 463 U.S. 85, [95,
103 S. Ct. 2890, 77 L. Ed. 2d 490] (1983). If the statute
contains an express [preemption] clause, the task of
statutory construction must in the first instance focus
on the plain wording of the clause, which necessarily
contains the best evidence of Congress’ [preemptive]
intent.” CSX Transportation, Inc. v. Easterwood, 507
U.S. 658, 663-64, 113 S. Ct. 1732, 123 L. Ed. 2d 387
(1993); see also id., 673-75 (concluding that negligence
claim relating to failure to maintain adequate warning
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devices at rail crossing was not preempted by railroad
act, but negligence claim alleging excessive speed was
preempted by railroad act).

A brief review of the railroad act provides context
for our analysis. The railroad act “was enacted in 1970
to promote safety in all areas of railroad operations
and to reduce [railroad related] accidents, and to reduce
deaths and injuries to persons . . . . [Under the rail-
road act], the Secretary [of Transportation] is given
broad powers to prescribe, as necessary, appropriate
rules, regulations, orders, and standards for all areas
of railroad safety . . . .” (Citations omitted; internal
quotation marks omitted.) Id., 661-63; see also 49 U.S.C.
§ 20101 (2012) (statement of legislative purpose); 49
U.S.C. § 20103 (a) (2012) (delegating regulatory author-
ity to Secretary of Transportation).

The railroad act contains an express preemption
clause, codified at 49 U.S.C. § 20106, entitled “Preemp-
tion.” That statute provides in relevant part: “(a)
National Uniformity of Regulation.—(1) Laws, regula-
tions, and orders related to railroad safety and laws,
regulations, and orders related to railroad security shall
be nationally uniform to the extent practicable.

“(2) A State may adopt or continue in force a law,
regulation, or order related to railroad safety or security
until the Secretary of Transportation (with respect to
railroad safety matters), or the Secretary of Homeland
Security (with respect to railroad security matters), pre-
scribes a regulation or issues an order covering the
subject matter of the State requirement. A State may
adopt or continue in force an additional or more strin-
gent law, regulation, or order related to railroad safety
or security when the law, regulation, or order—

“(A) is necessary to eliminate or reduce an essentially
local safety or security hazard;
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“(B) is not incompatible with a law, regulation, or
order of the United States Government; and

“(C) does not unreasonably burden interstate com-
merce.” 49 U.S.C. § 20106 (a) (2012).

In 2007, Congress amended the railroad act preemp-
tion clause by adding subsection (b). See Implementing
Recommendations of the 9/11 Commission Act of 2007,
Pub. L. No. 110-53, § 1528, 121 Stat. 266, 453. That sub-
section, which is entitled “Clarification Regarding State
Law Causes of Action,” provides in relevant part: “Noth-
ing in this section shall be construed to preempt an
action under State law seeking damages for personal
injury, death, or property damage alleging that a party—

“(A) has failed to comply with the Federal standard
of care established by aregulation or order issued by the
Secretary of Transportation (with respect to railroad
safety matters), or the Secretary of Homeland Security
(with respect to railroad security matters), covering the
subject matter as provided in subsection (a) of this
section;

“(B) has failed to comply with its own plan, rule, or
standard that it created pursuant to a regulation or
order issued by either of the Secretaries; or

“(C) has failed to comply with a State law, regulation,
or order that is not incompatible with subsection (a)
(2).” 49 U.S.C. § 20106 (b) (1) (2012).

As a result of this amendment, federal courts have
concluded that “the preemption analysis under the
amended [railroad act] requires a two step process. We
first ask whether the defendant allegedly violated either
a federal standard of care or an internal rule that was
created pursuant to a federal regulation. If so, the plain-
tiff's claim avoids preemption. [See 49 U.S.C. § 20106
(b) (1) (A) and (B) (2012)]. Otherwise, we move to the
second step and ask whether any federal regulation
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covers the plaintiff’s claim. [See 49 U.S.C. § 20106 (a)
(2) (2012)]. A regulation covers—and thus preempts—
the plaintiff's claim if it ‘substantially subsume[s] the
subject matter’ of that claim. [CSX Transportation, Inc.
v. Fasterwood, supra, 507 U.S. 664] (noting that the
regulation must do more than ‘touch upon or relate to
[the] subject matter’).” Zimmerman v. Norfolk South-
ern Corp., 706 F.3d 170, 178 (3d Cir.), cert. denied, 571
U.S. 826, 134 S. Ct. 164, 187 L. Ed. 2d 41 (2013); see
also Grade v. BNSF Railway Co., 676 F.3d 680, 686 (8th
Cir. 2012); Henning v. Union Pacific Railroad Co., 530
F.3d 1206, 1214-16 (10th Cir. 2008).5

The parties agree that the plaintiff’s claim does not
allege that the defendant violated any regulation or
order, or failed to comply with its own plan, rule, or
standard of care that it adopted pursuant to a federal
regulation. Accordingly, the parties agree that the
appropriate preemption analysis is contained within 49
U.S.C. § 20106 (a) (2). This provision provides that a
state law cause of action is preempted if the Secretary
of Transportation or the Secretary of Homeland Secu-
rity has “prescribe[d] a regulation or issue[d] an order
covering the subject matter of the State requirement”
on which the plaintiff's negligence claim is based.
(Emphasis added.) 49 U.S.C. § 20106 (a) (2) (2012).
Thus, the issue before this court is whether the Secre-
tary of Transportation or the Secretary of Homeland
Security has promulgated regulations covering the same
subject matter as Connecticut negligence law pertaining
to the selection of an interior track for a through train.

5 To the extent that the trial court’s decision can be read to conclude that
the plaintiff’s negligence claim relating to track selection is preempted by
the railroad act solely because “there is no federal standard of care for the
defendant to have violated,” we disagree. Instead, we conclude that, under
the two part test adopted by federal courts, if there is no express regulation
governing the subject area of the plaintiff’s complaint, the court must next
consider whether there is a federal regulation or order covering the subject
matter of state law related to the plaintiff’s claim in order to resolve the
question of preemption. Indeed, both parties agree on the applicable test.
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As the United States Supreme Court has explained,
“[t]o prevail on the claim that the regulations have [pre-
emptive] effect, [a] petitioner must establish more than
that they ‘touch upon’ or ‘relate to’ that subject matter
. . . for ‘covering’ is a more restrictive term which indi-
cates that [preemption] will lie only if the federal regula-
tions substantially subsume the subject matter of the
relevant state law. [See Webster's Third New Interna-
tional Dictionary (1961) p. 524] (in the phrase ‘policy
clauses covering the situation,” cover means ‘to com-
prise, include, or embrace in an effective scope of treat-
ment or operation’). The term ‘covering’ is in turn
employed within a provision that displays considerable
solicitude for state law in that its express [preemption]
clause is both prefaced and succeeded by express sav-
ing clauses.” (Citation omitted.) CSX Transportation,
Inc. v. Easterwood, supra, 507 U.S. 664-65.

In the present case, the plaintiff’s claim alleges that
the defendant was negligent in selecting the track imme-
diately adjacent to the platform to run a “through train.”
As we have explained, in order to resolve the plaintiff’s
appeal, we must determine whether there is a federal
regulation that covers, or substantially subsumes, the
plaintiff’s claim. The defendant does not point to any
federal regulation that expressly governs track selec-
tion. Indeed, the trial court recognized that, “[a]s both
parties have conceded, there is no federal rule or regula-
tion that specifically governs track selection.”

Nevertheless, the trial court reasoned that, “[alJthough
there is not a federal regulation that specifically covers
track selection, the federal regulations in regards to
tracks is extensive and, therefore, subsume the subject
matter of the plaintiff’s claim.” In support of its conclu-
sion, the trial court relied on several specific regulations
contained within part 213 of title 49 of the Code of
Federal Regulations, which is entitled “Track Safety
Standards.” See 49 C.F.R. § 213.9 (2012) (setting speed
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limits for trains operating on each class of track); 49
C.F.R. §213.563 (2012) (measuring gage of track); 49
C.F.R. § 213.57 (2012) (establishing speed limitations
based on curvature and elevation of track); 49 C.F.R.
§ 213.109 (2012) (establishing requirements for cross-
ties); 49 C.F.R. § 213.121 (2012) (establishing require-
ments for rail joints); 49 C.F.R. § 213.231 et seq. (2012)
(establishing requirements for track inspection). The
trial court reasoned that, “[a]s part of an overall scheme
to standardize railroad transportation and specifically
as a scheme that expansively covers railroad track
safety . . . the subject matter of the plaintiff’s claim is
clearly ‘covered’ and ‘substantially subsumed’ by these
federal regulations.” (Citation omitted; emphasis omit-
ted.) We disagree.

We first turn to the regulations on which the trial
court relied, namely, part 213 of title 49 of the Code of
Federal Regulations. The scope of these regulations is
explained as follows: “This part prescribes minimum
safety requirements for railroad track that is part of the
general railroad system of transportation. In general,
the requirements prescribed in this part apply to spe-
cific track conditions existing in isolation. Therefore,
a combination of track conditions, none of which indi-
vidually amounts to a deviation from the requirements
in this part, may require remedial action to provide
for safe operations over that track. This part does not
restrict a railroad from adopting and enforcing addi-
tional or more stringent requirements not inconsistent
with this part.” 49 C.F.R. § 213.1 (a) (2012). Accordingly,
part 213 of title 49 of the Code of Federal Regulations
expressly states that it provides minimum safety
requirements and that conditions may be present that
require a greater standard of care.

Indeed, although the regulations cited by the trial
court touch upon tracks, nothing in those regulations
indicates that they subsume the subject matter of select-
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ing tracks for through trains. Those regulations set forth
how the gage of a track is to be measured and the
required size for various tracks. See 49 C.F.R. § 213.53
(2012). Another regulation regulates the maximum ele-
vation of the outer rail on a curve. See 49 C.F.R. § 213.57
(2012). Other regulations regulate the components of
a rail—i.e. crossties and rail joints. See 49 C.F.R.
§§ 213.109 and 213.121 (2012). Yet another regulation
delineates the speed a train can travel on tracks of
various classes. See 49 C.F.R. § 213.9 (2012). Each of
these regulations covers a different subject matter than
that raised by the plaintiff’'s claim—namely, selection
of an interior or exterior track for operation of a through
train. None of the regulations relied on by the defendant
or cited by the trial court even mentions selection of
an interior or exterior track. Accordingly, the express
terms of these provisions support a conclusion that the
plaintiff’s claim is not covered by the regulations.

Although no court has addressed a track selection
claim similar to the plaintiff’s claim in this case, areview
of the case law regarding preemption of state law claims
under the railroad act is instructive. For instance, in
CSX Transportation, Inc. v. Easterwood, supra, 507
U.S. 667-68,° the United States Supreme Court held that
the railroad act did not preempt a state common-law
negligence claim regarding the railroad’s duty to main-
tain warning devices at a railroad crossing. In doing so,
the United States Supreme Court rejected the railroad’s
claim that the subject matter of the plaintiff’s claim was
covered by regulations requiring that all traffic control
devices installed comply with the Federal Highway
Administration’s manual on uniform traffic control

% We recognize that CSX Transportation, Inc. v. Easterwood, supra, 507
U.S. 661-65, was decided prior to the 2007 amendment to the preemption
provision in the railroad act. Nevertheless, it is well established that the
interpretation of the preemption provision in Easterwood remains good law
for the purpose of interpreting 49 U.S.C. § 20106 (a). See, e.g., Zimmerman
v. Norfolk Southern Corp., supra, 706 F.3d 177-78.
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devices. Id., 665-66. Instead, the United States Supreme
Court explained that, although the states were required
to employ warning devices that conformed to standards
set forth in the regulations in order to obtain federal
funding, state negligence law always played a role in
maintaining safety at railroad crossings, and “there is
no explicit indication in the regulations . . . that the
terms of the [f]lederal [g]overnment’s bargain with the
[s]tates require modification of this regime of separate
spheres of responsibility.” Id., 668. Accordingly, the
United States Supreme Court reasoned that, “[i]n light
of the relatively stringent standard set by the language
of [the railroad act’s preemption provision] and the
presumption against preemption, and given that the
regulations provide no affirmative indication of their
effect on negligence law, [the court is] not prepared to
find [preemption] solely on the strength of the general
mandates of [regulations governing warning devices at
railroad crossings].” Id.

On the other hand, in Norfolk Southern Railway Co.
v. Shanklin, 529 U.S. 344, 352-53, 120 S. Ct. 1467, 146
L. Ed. 2d 374 (2000), the United States Supreme Court
did conclude that a state law negligence claim alleging
that there were inadequate warning signs at a railroad
crossing was preempted when the federal regulations
applicable to that railroad crossing required the installa-
tion of a particular warning device at a particular rail-
way crossing. Accordingly, the United States Supreme
Court concluded that, “[b]Jecause those regulations
establish requirements as to the installation of particu-
lar warning devices . . . when [those regulations] are
applicable, state tort law is [preempted]. . . . Unlike
the [regulations at issue in Fasterwood, these regula-
tions], displace state and private [decision-making]
authority by establishing a [federal law] requirement
that certain protective devices be installed or federal
approval obtained. . . . As a result, those regulations
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effectively set the terms under which railroads are to
participate in the improvement of crossings.” (Citations
omitted; internal quotation marks omitted.) Id.”

The United States Court of Appeals for the Second
Circuit also has examined whether a state law claim
was preempted by the railroad act. In Island Park, LLC
v. CSX Transportation, 559 F.3d 96, 108 (2d Cir. 2009),
the Second Circuit concluded that a state agency order
to close a private rail crossing was not preempted by
the railroad act. Although it concluded that the closure
order implicated railroad safety, it concluded that it
was not preempted by the railroad act because the
railroad act “allows states to impose rail safety require-
ments as long as they are not inconsistent with federal
mandates. [The plaintiff] points to no federal rail safety
regulation that covers rail crossing closures. Accord-
ingly, the state closure order is not [preempted] by [the
railroad act].” Id.

In Strozyk v. Norfolk Southern Corp., 358 F.3d 268,
269 (3d Cir. 2004), the United States Court of Appeals
for the Third Circuit concluded that a state common-
law negligence claim against a railroad alleging poor
visibility at a railroad crossing was not preempted by
the railroad act. The railroad asserted that the plain-
tiff’s claim was preempted by the regulations because
the regulations addressing the installation of warning
devices at railroad crossings mentioned limited visibil-
ity. Id., 273. The Third Circuit rejected the railroad’s
claim and concluded that a regulation’s “bare mention”
of limited visibility did “not indicate an intent to regu-
late” that condition. Id.

Similarly, the United States Court of Appeals for the
Sixth Circuit concluded that a state law negligence

" As noted subsequently in this opinion, a separate claim that the railroad
had failed to remove excessive vegetation from the area surrounding the
crossing was the subject of further proceedings on remand. See Shanklin
v. Norfolk Southern Railway Co., 369 F.3d 978, 987 (6th Cir. 2004).
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claim alleging that vegetative growth on railroad prop-
erty obstructed the motorist’s view of an oncoming
train was not preempted. Shanklin v. Norfolk Southern
Railway Co., 369 F.3d 978, 987 (6th Cir. 2004); see also
footnote 8 of this opinion. The railroad asserted that
the plaintiff’s claim was preempted by regulations under
the railroad act that addressed the installation of warn-
ing devices and one that provided that “[v]egetation on
railroad property which is on or immediately adjacent
to [the] roadbed shall be controlled so that it does not
. . . [o]bstruct visibility of railroad signs and signals,”
preempted the plaintiff's claim. (Internal quotation
marks omitted.) Id. The Sixth Circuit explained that the
regulation regarding vegetation preempts any state law
claim “regarding vegetative growth that blocks a sign
immediately adjacent to a crossing, but it does not
impose a broader duty to control vegetation so that it
does not obstruct a motorist’s visibility of oncoming
trains.” (Internal quotation marks omitted.) Id. Accord-
ingly, the Sixth Circuit concluded that the plaintiff's
claim was not preempted because, although these regu-
lations touched upon vegetation, they did not substan-
tially subsume the subject matter of the plaintiff’s claim.
Id., 988; see also 49 C.F.R. § 213.37 (b) (1993).

The Third Circuit addressed preemption under the
railroad act again in MD Mall Associates, LLC v. CSX
Transportation, Inc., 715 F.3d 479, 491 (3d Cir. 2013),
cert. denied, 571 U.S. 1126, 134 S. Ct. 905, 187 L. Ed.
2d 778 (2014). In that case, the Third Circuit concluded
that a mall owner’s state law claim against a railroad
owner alleging negligence and storm water trespass
was not preempted by the railroad act. Id., 490-91. In
doing so, the Third Circuit rejected the railroad owner’s
claim that a regulation promulgated under the railroad
act, which requires that a railroad’s drainage facilities
“under or immediately adjacent” to the track “be main-
tained and kept free of obstruction” preempted the
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mall owner’s state law claims. (Internal quotation marks
omitted.) Id.; see also 49 C.F.R. § 213.33 (2010). The
Third Circuit explained that it could not “read the
silence of [49 C.F.R.] § 213.33 on a railroad’s duties to
its neighbors when addressing track drainage as an
express abrogation of state storm water trespass law.
Given that the [railroad act] provides no express autho-
rization for disposing of drainage onto an adjoining
property, the presumption must be that state laws regu-

lating such action survive . . . .” (Citation omitted.)
MD Mall Assoctate, LLC v. CSX Transportation, Inc.,
491.

Another instructive case is Haynes v. National Razil-
road Passenger Corp., 423 F. Supp. 2d 1073 (C.D. Cal.
2006). In Haynes, the estate and children of a passenger
who suffered a deep vein thrombosis after traveling on
an Amtrak train from Chicago to Los Angeles brought
an action in state court alleging that Amtrak violated
common-law and statutory duties of care that common
carriers must exercise with respect to their passengers.
Id., 1077. Specifically, the plaintiffs alleged that danger-
ous seats and seating configurations in Amtrak trains
and Amtrak’s failure to warn passengers about deep
vein thrombosis caused the decedent to suffer deep
vein thrombosis and die. Id., 1078.

The railroad filed a motion to dismiss for failure to
state a claim on which relief can be granted. Id., 1077.
In its motion, the railroad claimed, inter alia, that the
plaintiffs’ claims were preempted by the railroad act.
Id., 1081. Specifically, the railroad claimed that the fed-
eral regulations addressing seats and their configura-
tion on passenger trains covered the subject matter of
the plaintiffs’ complaint, thereby rendering the plain-
tiff’s claim preempted by the railroad act. Id., 1082. The
United States District Court for the Central District of
California explained that federal regulations addressed
safe passenger seats, how seats must be fastened to
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the car body, the load the seats must be able to with-
stand, and the inspection process for train seats. Id.,
1082.

Nevertheless, the court explained that “[t]he regula-
tions relied upon by the [railroad] govern seat safety
for circumstances involving train crashes and broken
seats. There is no discussion in the regulations of leg
room, seat pitch, or ensuring that seats do not contrib-
ute to discomfort or illnesses like [deep vein thrombo-
sis]. The [c]ourt finds that there are no federal safety
or security regulations that substantially subsume state
tort actions regarding potential of [deep vein thrombo-
sis] from poorly designed seats or seating arrange-
ments.” Id.

The court also concluded that there were no federal
regulations that substantially subsumed the plaintiffs’
claims based on a duty to warn passengers about deep
vein thrombosis. Id. The court reasoned that, although
there are federal regulations regarding passenger safety
on trains in an emergency situation, because deep vein
thrombosis arises in nonemergency situations, the
safety regulations did not subsume the subject matter
of deep vein thrombosis warnings. Id.

The rationale employed in Haynes is instructive in
the present case because it demonstrates that, even
when courts have found an extensive regulatory scheme
in a particular area—such as passenger seating on
trains—the breadth of regulation does not mean that
the subject matter of a complaint is substantially sub-
sumed by the regulations.?

8In Haynes v. National Railroad Passenger Corp., supra, 423 F. Supp.
2d 1073, the railroad also asserted that the plaintiffs’ claims were preempted
under the commerce clause of the United States constitution because
allowing states to regulate these areas would place an undue burden on the
flow of commerce across state borders. See U.S. Const., art. I, § 8, cl. 3.
The court concluded that the plaintiffs’ claims regarding seats and seat
configuration were preempted under a dormant commerce clause analysis
but that the plaintiffs’ claims relating to the railroad’s duty to warn passen-
gers were not. Haynes v. National Railroad Passenger Corp., supra, 1083-84.
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A review of the case law regarding preemption under
the railroad act demonstrates that courts have been
reticent to find that a regulatory scheme covers or sub-
stantially subsumes the subject matter of a plaintiff’s
claim. Indeed, even when regulations form a broad regu-
latory scheme or mention the subject of a plaintiff’s
claim, courts have not found preemption unless the
subject matter is clearly subsumed by the regulations.
This construction of the railroad act is consistent with
the principle that, “[i]n the interest of avoiding unin-
tended encroachment on the authority of the [s]tates

. a court interpreting a federal statute pertaining to
a subject traditionally governed by state law will be
reluctant to find [preemption]. Thus, [preemption] will
not lie unless it is ‘the clear and manifest purpose of
Congress.” ” CSX Transportation, Inc. v. Easterwood,
supra, 507 U.S. 663-64. Furthermore, the limited appli-
cation of preemption of the railroad act is also consis-
tent with the express preemption provision contained in
the railroad act, which “displays considerable solicitude
for state law . . . .” Id., 665.

In the present case, the defendant asserts that the
trial court correctly concluded that, although there is
no regulation expressly addressing the selection of an
interior or exterior track for trains, the general regula-
tory scheme of track classification substantially sub-
sumes the subject matter of the plaintiff’s claim. We
disagree.

The defendant claims, and trial court concluded, that
Zimmerman v. Norfolk Southern Corp., supra, 706 F.3d
170, supports the defendant’s contention that the plain-
tiff's claim is preempted by the act. In Zimmerman,
the plaintiff was a motorcyclist who was partially para-
lyzed in a collision with a train at a railroad crossing.
Id., 175. The plaintiff claimed, inter alia, that the railroad
should have been liable for misclassification of the
track. Id., 186-87. Specifically, the plaintiff claimed that
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the railroad violated a federal standard of care estab-
lished by part 213 of title 49 of the Code of Federal
Regulations, which contains regulations for each class
of tracks. Id., 187. The plaintiff claimed that, under these
regulations, the railroad was obligated to classify the
track as class two or higher due to the limited sight
distance on the track. Id. The Third Circuit rejected the
plaintiff’s claim that there was a federal standard of
care regarding classification of the tracks based on sight
distance. Id. Instead, the Third Circuit concluded that
no regulation established the sight distance necessary
for each class of tracks, so no relevant federal standard
of care existed. Id.

The Third Circuit further explained that, “[d]espite
the absence of a federal standard of care, [the plaintiff]
may still avoid preemption if his claim falls outside the
scope of the original [railroad act] preemption provi-
sion. . . . As we have previously made clear, state
claims are within the scope of this provision if federal
regulations ‘cover’ or ‘substantially subsume’ the sub-
ject matter of the claims. . . . The regulations must
do more than ‘touch upon or relate to that subject
matter.” ” (Citations omitted.) Id. The Third Circuit then
concluded that the regulations in part 213 of title 29
of the Code of Federal Regulations “subsume[d] [the
plaintiff’s] misclassification claim. These regulations
establish varying requirements for each class of tracks
—governing everything from gage, alinement, and ele-
vation, to crossties, curve speed, and rail joints.” Id.

The trial court in this case relied on the following
language from Zimmerman: “The regulations are part
of abroad scheme to standardize railroad tracks. Admit-
tedly, there is no regulation that classifies tracks based
on sight distance. But the breadth of the scheme implies
a decision not to classify on that basis. At the very least,
it implies that the federal government did not want
states to decide how tracks would be classified. We
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doubt that the federal government would create a
detailed system with the expectation that states would
impose extra classification requirements—especially
given the risk that the requirements would vary from
state to state. This regulatory scheme preempts [the
plaintiff’s] misclassification claim.” Id. The trial court
in this case then concluded that, “[a]s in Zimmerman,
the plaintiff’s track selection claim is subsumed by this
regulatory scheme. Although there is no regulation that
classifies tracks on the basis of track selection, such
as the choice of using an exterior or interior track, ‘the
breadth of the scheme implies a decision not to classify
on that basis.” . . . As part of an overall scheme . . .
that expansively covers railroad track safety . . . the
subject matter of the plaintiff’s claim is clearly ‘covered’
and ‘substantially subsumed’ by these federal regula-
tions. . . . The plaintiff’s track selection claim is there-
fore preempted by this regulatory scheme.” (Citations
omitted; emphasis in original.)

We disagree that the foregoing analysis from Zim-
merman is applicable to the plaintiff’s claim in the
present case. Unlike Zimmerman, the claim in this case
is not based on an area that is clearly covered by the
federal regulations. In Zimmerman, it was undisputed
that the regulations dictate whether a track is classified
as class one, two or three on the basis of various factors
set forth in those regulations. Zimmerman v. Norfolk
Southern Corp., supra, 706 F.3d 179. It was also undis-
puted in Zimmerman that the basis of the claim at
issue was whether the defendant properly classified
the track. Id., 187. In Zimmerman, the plaintiff’s claim
essentially sought to impose another factor into the
decision of how to classify tracks—namely, the sight
distance of a particular track. Id. In concluding that the
claim in Zimmerman was preempted, the Third Circuit
concluded that the regulations already covered and sub-
sumed the factors by which a track should be classified
as class one, two or three. Id.
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Indeed, as the United States Court of Appeals for
the Fifth Circuit has explained, preemption under the
railroad act “is even more disfavored than preemption
generally. . . . The restrictive terms of its preemption
provision [indicate] that [preemption] will lie only if the
federal regulations substantially subsume the subject
matter of the relevant state law. . . . When applying
[railroad act] preemption, the [c]ourt eschews broad
categories such as railroad safety, focusing instead on
the specific subject matter contained in the federal regu-
lation. . . . In sum, when deciding whether the [rail-
road act] preempts state laws designed to improve
railroad safety, we interpret the relevant federal regula-
tions narrowly to ensure that the careful balance that
Congress has struck between state and federal regula-
tory authority is not improperly disrupted in favor of
the federal government.” (Citations omitted; emphasis
in original; footnote omitted; internal quotation marks
omitted.) United Transportation Union v. Foster, 205
F.3d 851, 860 (5th Cir. 2000).

In the present case, the regulations do not differenti-
ate between interior or exterior tracks and, most cer-
tainly, do not provide a set of factors by which interior
or exterior tracks are chosen. Accordingly, the regula-
tions do not cover the selection of interior or exterior
tracks. Unlike the trial court, we are not persuaded that
the failure to address the selection of interior or exterior
tracks implies a decision not to differentiate between
the two. As the case law we have discussed herein
demonstrates, in light of the limited preemption provi-
sion in the railroad act, the mere exclusion of a topic
from the federal regulations does not imply an intent
to preempt state law on that topic.

On the basis of the foregoing, although we agree
with the trial court that there are extensive federal
regulations that address various topics related to tracks,
we cannot conclude that the subject matter of the plain-
tiff’s negligence claim—namely, the selection of an
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exterior track for operating a through train—is “cov-
ered by” a federal regulation. To the contrary, the fed-
eral regulations relating to tracks touch upon, but do
not substantially subsume, the subject matter of the
plaintiff’s complaint.’

Our conclusion is further buttressed by a review of
cases in which a court has found that a federal regula-
tion covers, or substantially subsumes, the subject mat-
ter of a complaint. For instance, in In re Derailment
Cases, 416 F.3d 787, 794 (8th Cir. 2005), the United
States Court of Appeals for the Eighth Circuit concluded
that the plaintiff’s claim alleging negligent inspection
of freight cars was preempted by the railroad act. The
Eighth Circuit concluded that the plaintiff’s claim was
preempted under the railroad act because “[i]t is clear
that the [federal railway administration’s] regulations
are intended to prevent negligent inspection by setting
forth minimum qualifications for inspectors, specifying
certain aspects of freight cars that must be inspected,
providing agency monitoring of the inspectors, and
establishing a civil enforcement regime. These inten-
tions are buttressed by the [federal railway admin-
istration] inspection manual for federal and state
inspectors.” Id.; see also BNSF Railway Co. v. Swan-
son, 533 F.3d 618, 619-20 (8th Cir. 2008) (conclud-
ing that state statute making it illegal to, inter alia,
“discipline, harass or intimidate [a railroad] employee
to discourage the employee from receiving medical

?We also note that, in California, the California High-Speed Train Proj-
ect regulates track selection for through trains and has done so for almost
ten years. See California High-Speed Train Project, “Technical Memoran-
dum 2.2.4: High-Speed Train Station Platform Geometric Design” (2010)
p- 11, available at http://www.hsr.ca.gov/docs/programs/eir_memos/Proj_
Guidelines_TM2_2_4R01.pdf (last visited July 3, 2019). This memorandum
provides that, “[w]here practical, do not locate the platform adjacent to
mainline high-speed tracks. If this is not possible, passenger access to plat-
forms adjacent to tracks where trains may pass through stations without
stopping may require mitigation . . . .” Id. The existence of the regulatory
scheme in California further supports our conclusion that the railroad act
does not preempt state law governing track selection.
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attention” was preempted by federal regulation mandat-
ing that railroads adopt policy statement declaring that
“harassment or intimidation of any person that is calcu-
lated to discourage or prevent such person from receiv-
ing proper medical treatment or from reporting such
accident, incident, injury or illness will not be permit-
ted or tolerated” [emphasis omitted; internal quotation
marks omitted]), citing 49 C.F.R. § 225.33 (a) (1) (2008).
As these cases demonstrate, courts have found preemp-
tion under the railroad act only when there is a federal
regulation that thoroughly addresses the safety concern
raised in the plaintiff’s complaint, not merely mentions
it or tangentially relates to it. See CSX Transportation,
Inc. v. Easterwood, supra, 507 U.S. 664-65 (regulations
cover subject matter of plaintiff’s complaint when they
“comprise, include, or embrace [that concern] in an
effective scope of treatment or operation” [internal quo-
tation marks omitted]).

The defendant further asserts that the plaintiff’s claim
is preempted because, although framed as a claim relat-
ing to track selection, it is essentially an excessive speed
claim, which is preempted by the railroad act. We dis-
agree.

It is well established that there are federal regulations
that cover the subject matter of train speed with respect
to track conditions. See id., 675 (“concluding that rele-
vant regulation “should be understood as covering the
subject matter of train speed with respect to track con-
ditions, including the conditions posed by grade cross-
ings”), citing49 C.F.R. § 213.9 (a) (1992). To be clear, the
plaintiff in this case does not assert that the defendant
violated a federal standard of care because the train was
not traveling above the speed limit. Cf. Zimmerman v.
Norfolk Southern Corp., supra, 706 F.3d 179. Accord-
ingly, if the plaintiff’s claim was based on the speed of
the train, it would be preempted by the railroad act
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because all parties agree that the train was traveling
within the established speed limit."

The plaintiff claims that the defendant “violated prac-
tices and customs with respect to track selection by
moving a through train traveling in excess of seventy
miles per hour on the track immediately adjacent to
the platform when reasonable care and general practice
of [the defendant] required that train to be on an interior
track away from the platform.” The defendant asserts
that this “can only be characterized as a speed claim.”
We disagree.

We find Dresser v. Union Pacific Railroad Co., 282
Neb. 537, 809 N.W.2d 713 (2011), instructive. In Dresser,
amotor vehicle passenger who was injured in a collision
with a train brought a state law negligence action
against the railroad company. Id., 538. The complaint
alleged that the train crew was negligent in failing to
maintain a proper lookout, failing to slow or stop the
train to avoid the collision, and failing to sound the
horn. Id., 540. The trial court concluded that the plain-
tiff’s claim was preempted. Id., 541. The trial court rea-
soned that the engineer’s failure to exercise ordinary
care to avoid the accident by failing to slow or stop the
train was essentially an excessive speed claim, which
was preempted by the railroad act. Id., 549.

The Supreme Court of Nebraska reversed the judg-
ment of the trial court. Id., 553. In doing so, the Supreme
Court of Nebraska reasoned: “We do not agree with

0The plaintiff’s initial complaint included a claim that the defendant
“failed to maintain a proper operating speed of the train . . . .” The defen-
dant subsequently filed motions in limine seeking to preclude the plaintiff
from offering any evidence, testimony, or argument regarding a claim of
negligence based on the speed of the train and any evidence, testimony, or
argument regarding any claim preempted by the railroad act or the Interstate
Commerce Commission Termination Act. The trial court granted the defen-
dant’s motions. Thereafter, the plaintiff filed the operative complaint, which
does not contain any claim related to the speed of the train. Indeed, the
plaintiff concedes that “the sole remaining theory of negligence is limited
to track selection.”
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the [trial] court that appellants’ state law negligence
claim based on [the railroad’s] alleged failure to exer-
cise ordinary care once it appeared that a collision
would probably occur is speed based and thus pre-
empted. State tort law is not preempted ‘until’ a federal
regulation ‘cover[s] the same subject matter, and we
are not presented with any federal regulations that
cover a railroad’s duty to exercise ordinary care in
situations where collisions are imminent. The mere fact
that the speed the train is traveling is tangentially
related to how quickly it can be stopped does not trans-
form the claim into an excessive speed claim. Nebraska
tort law duties to exercise reasonable care could be
violated even if the federal train speed limits are being
followed.” (Footnote omitted.) Id.

Similarly, in Bashir v. National Railroad Passenger
Corp., 929 F. Supp. 404, 412 (S.D. Fla. 1996), aff'd sub
nom. Bashir v. Amtrak, 119 F.3d 929 (11th Cir. 1997),
the United States District Court for the Southern Dis-
trict of Florida concluded that a plaintiff’s state law
negligence claims based on a failure to stop was not
preempted by the railroad act. The railroad had asserted
that the failure to stop claims were covered by the
federal regulations on excessive speed. Id. The court
rejected that claim, reasoning that the railroad was
“quite correct” that the relevant regulation; see 49
C.F.R. § 213.9 (1993); “preempts inconsistent state laws
regarding speed. As the [c]Jourt understands [the]
[p]laintiff’s negligent failure to stop claims, however,
they are not necessarily inconsistent with [that regula-
tion]. This section simply prescribes the maximum
speed at which trains may operate given certain track
types and conditions. It is silent as to the instances
in which a train must stop to avoid colliding with an
obstruction on the tracks. State laws that direct a train
to stop when, for instance, a child is standing on the
tracks do not conflict with federal speed limits that
prescribe the speed at which the same train may travel
in normal circumstances on the same track. Indeed, if
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[the railroad’s] position were correct, railroads would
be insulated from state tort liability regardless of
whether a train attempted to stop to avoid even the
most obvious obstructions, simply because federal law
prescribes the speed at which they may travel absent
obstructions. Easterwood does not support this result.”
Bashir v. National Railroad Passenger Corp., supra,
412.

Like the claims in Dresser and Bashir, the speed of
the train in the present case is tangentially related to
the plaintiff’s claim. In other words, the plaintiff’s claim
alleges that the defendant was negligent in choosing to
operate a train that did not stop at the Noroton Heights
station on the track immediately adjacent to the plat-
form. Because the plaintiff’s claim relates to the fact
that the train did not stop at the Noroton Heights station,
the speed of that train is tangentially related to the
plaintiff’s claim. As the courts in Dresser and Bashir
explained, title 49 of the Code of Federal Regulations,
§ 213.9, prescribes only the maximum speed at which
trains may operate on certain track classifications.
Nothing in that regulation covers the subject of the
plaintiff’s claim—namely, whether it is negligent to
operate a through train on a track immediately adjacent
to the platform when another track is available. Accord-
ingly, we disagree that the plaintiff’s claim is essentially
an excessive speed claim that is preempted by the rail-
road act.

In light of the presumption against preemption, the
narrow preemption provision in the railroad act, the
express acknowledgment in title 49 of the Code of Fed-
eral Regulations, § 213.1, that the federal regulations
provide the minimum safety standards, and the lack
of a regulatory provision expressly addressing track
selection, we cannot conclude that the defendant has
met its burden of demonstrating that the plaintiff’s claim
was preempted under the railroad act. Accordingly, we
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conclude that the trial court improperly granted the
defendant’s motion for summary judgment.

The judgment is reversed and the case is remanded
with direction to deny the defendant’s motion for sum-
mary judgment and for further proceedings according
to law.

In this opinion the other justices concurred.




